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AN OVERVIEW OF THE RIGHT TO HEALTH

-KALPANA !

“Healthy citizens are the grealest assels any counivy can have "

- Winston Churchill

“Without health life is not life, it is only a state of languor and suffering ™

~fuveld i

It is indisputable that good health is a condition precedent for a full and productive life; it promotes
prosperity, whereas ill-health leads 1o frustration and poverty. Hence good health is crucial to social, political,
psychological, cultural and economic development. The enjoyment of the highest attainable standard of health
is one of the fundamental right of every human being without distinction of race, religion,political belicf.or
economic or social condition. The health ofall people is fundamental to the attainment of peace and securi Ly,
and is dependent on the fullest cooperation of individuals and states, The achievement of any state in the
promotion and protection of health is value 1o all.”

World Health Organisation, hereinafier referred 1o as (WHO) is an international organisation which is
concerned with world health and welfare, India became a party to the WHO Constitution on 17% January | 945:
being a wellare state, India has an obligation to give impetus to the right of health of its people.

The purpose of this article is 1o explore the nature of the right to health, its national perspectives and
international dimensions. [t also explores the interaction of in ternational and domestic Jurisprudence in this
regard. The paper delves into the implementation of this right, also outing forth constructive sugeestions in
this regard,

The WHO defines health as a “Stage ol'complete physical, mental. and soctal wellbeing, and not merely
the absence of disease of infirmity.” Health is a dynamic condition resulling from a body’s constant adjustment
and adaptation in response to siresses and changes in the environment for maintainin g an inner equilibrium
called homeostasis,

Itis nol easy to find the universal definjtjon of the term “health” since the word carries different meanings,
In the Oxford dictionary, “health™ is defined as “the state of being well and a state free from 1] ness in body or
mind. Itis the extent of continuin £ physical, emotional, mental and socjal ability to cope with one’s environment.?

I THENATURE OFTHE RIGHTTO HEALTH,

i. Health as a Human Right.

Human rights are universally inherent. inalicnable and inviolable rights ofall mankind, States and their
public authorities must ensure human rights for all the people. Human rights are concerned with dignity and
worth of the individuals and “represent minimal moral standards for human society,” *

Health is inevitable to en joy other human rights, But un fortunately, right to healih is normally only a part
of right to life under domestic Jaws. and specifically so under the Indian constinition,

il. What jsthe Human Right to Health?

Everyone has the human right toachieve the highest atiainable sta ndard of physical and mental heal th,
without discrimination of any kind. Enjoyment of therizht o health is vital 1o al] aspects ofa person’s life and
well-being, and is crucial to the realization of'many other fundamental human rights and freedoms.

1L INTERNATIONAL DIMENSIONS:

L. Health under International Law:

The Dumbarton Oaks Conference, where the preliminary working drafi of the Charter was prepared, linle
attention was given Lo the question of human rights and fundamental freedoms. The emphasis was on determining
the relations between large and small states and the rules to govern their representation and voling in the

" Associate Professor, Vivekananda Callege of Law, Bangalore. Coniaet- kalpanalnarayans L@ pmail.com

! World Health Organisation Defimition af Warld Health, THE FREE DICTIONARY, (lan, L, 2007, 5:56 PMY, hitp:d/
www.thefreedictionary.com/.

‘BRITANNNICA READY REFERENCE ENCYCLOPEDLA {Preece, Warren E,2003)

Md.Ershadul Karim, Health ax Hunran Rights under Nagional and International Lepai Framework: Banpladesh
Perspective, S5RN, (lan.16, 2017, 3:31 P,
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various governing bodies’. But upon persistence, a brief reference in the Charter to the responsibility of the
United Nations to promote respect for human rights and fundamental freedomswas incorporated. Deeper
insistence resulted in the establishment of a Commission on Human Rights and Fundamental Freedoms whose
first task would be to prepare an international definition and declaration of human rights.® The setting up ofa
Commission an Human Rights and Fundamental Freedoms was a necessary part of permanent peace, for there
can be no such thing as lasting peace that is not founded on the decent treatment of human beings.” 1t took the
Hurnan Rights Commission over two years to elaboratc a Declaration of Human Rights by the General Assembly,
which proclaimed it to be a common standard of achievement for all peoples and all nations, to the end that
every individual and every organ of society, keeping this Declaration constantly in mind, may strive by teaching
and education to promote respect for these rights and freedoms, and by progressive measures, national and
international, to secure their universal and effective recognition and observance both among the peoples of
member states themselves and among the peoples of territories under their jurisdiction.®

L NATIONALPERSPECTIVES:

i, RIGHTTO HEALYTH UNDER THE CONSTITUTION OF INDIA:

The Preamble to the Constitution highlights some of the core values and principles that puide the
Constitution of India. The Preamble directs the states to initiate ineasures (o establish justice, equality, ensure
dignity, ete. which have a direct bearing on people’s health.

When right to health 15 seen within the Constitutional framework it is clear that, the Constitulion of lndia
does not provide for specific right 1o health in any way. Right 1o health has been evident in Indian through a
catena of judgements decided by the Indian Judiciary from lime Lo time. ”

Part 111 of the Constitution of India pertaining to ‘Fundamental Rights ‘includes the right to freedom of
movement, the right to freedom of religion, which in conventional human rights theory may be termed as civil
and political rights, Part TV of the Constitution contains the Directive Principles of State Policy which include all
the social, economic and cultural rights, such as the right to education, the right to livelihaod, the right to health
and housing; these constitute economic, social and cultural rights. At the time of formation of the Indian
Constitution the right to health was placed under Diirective Principles of State Policy, hereinafter referred as
{DPSP)since direct enforcement of the right to health was found difficult by the makers of the Constitution. .

Initially the Supreme Courl of India enforced right to health among the people through various public
interest litigations which came before the Indian judiciary. With the passage of time the judiciary found that
right to life under Article 21 is incomplete without right to live with human dignity which includes various other
rights like the right to education, the right to livelihood, the right to health, and housing ete., thus right to health
became a part of fundamental rights and was incorporated under Article 21 of the Indian Constitution. Article 21
deals with Protection of Life and Personal Liberty. Right to life includes within its ambit, the right to lead a
meaningful, complete and dignified life.It has a much wider meaning and includes right to live with human
dignity. This right w live with human di enity derives its life breath from DPSPand particularly clanses (e) and (f)
of Article 39 and Arts, 41 and 42 and at the least, therefore, it must include protection of the health and.
opportunities and facilities for children to develop in a healthy manner, just and humane conditions of work ete.
These are the minimum requirements which must exist in order to enable a person to live with human dignity and
o State neither the Central Government nor any State Government has the right to take any action which will
deprive a person of the enjoyment of these hasic essentials. This was well established by the Supreme Court in
the famous case of Francis Coralie Mullin v. The Administrator, UT of Dethi and others.""Since then Courls
have expanded the right to health through various case laws.®

India became a party to the WHO conslitution on 12" January 1948, The WHO country office for India is
headquartered in Delhi with countrywide presence. The WHO Country Cooperation Stra tepy-India (2012 -2017)
has been jointly developed by the Ministry of Health and Family Welfare of the Governmenl of India and the
WHO Country Office for India (WCO). Tts key aim is to contribute to improving health and equity in India. 1L

‘Bemjamin v. CohenHuman Rights wnder the UN Charrer, 64 DUKE LAW JOURNAL(2014).
ol
"

- ol

Right to health i the Constitution of India and the role of judiciary. Shodhgangu infilmer acan: 8080/ jspui/bidstream/

\Eﬂ]i.mmﬁaml on 17020017 al 1§42
)

imebniPanikurlangasa v, TOI L0715, 1967 §.C.R, (2) 468 {India) ; CESC Lud v. Subash Chandra Bosel1992 ALR.
F%‘iﬁ'r’ndiuj; Consumer Education & Research Centre v UOT1995 (3] 8.C.C. 42(Indin};
v aschimBangaKheMardoorSamity&Orsy. Stae of W.I, EAne 1996 (4) §.C.C. 37(lndinpMurkiDeora v, UOL S Qrs(20010 )

11:1‘:" T g 5.0 765(India); ParmanandKataray, UOLL9SD ALR. 2039(India); Municipal Council Ratlam v. Vardichand&Ors 1950

ALR, 1622(India); M.C.Mehta v. UDTALR. 20045C 401 6] India).
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distinguishes and addresses both the challenges to unleashing India’s potential globally and the challenges to
solving long-standing health and health service delivery problems internally. The eritical challenge for the
WCO will be to adjust and scale up its capacity to provide support for the required technieal excellence that
would enable meaningful contributions to national health policy processes and the povernment’s health agenda, ®

The mechanism for reporting on and monitoring implementation of treaties is critical in helping governments
to comply with their human rights obligations, including those specifically related to health, Reporting can thus
contribute to the achievement of nutional objectives for health. By helping governments to provide relevant
information to treaty bodies, WHO can draw attention to challenges and successes in health programmes. By
engaging with treaty bodies, WHO can help them understand the significance of the information provided by
governments and in drafting appropriate conclusions. At many levels and stages, WHO can work directly with
governments in preparing reports, provide country-specific information and data for health policy and help
them to act on the comments and observations of the treaty bodies to improve health policies and programming
at national level.

IV, INTERACTION OF INTERNATIONAL & DOMESTIC JURISPRUDENCE:

Municipal law courts seem to be gradually emerging as real or potential partners with international judicial
and quasi-judicial bodies in a dynamic jurisprudential process of human rights law- interpretation and application,

A genuine *democratic and pluralistic society” demands that rights and interests be adequately protected
nol only at the local, regional and national levels but also at the international level.

More specifically, the above analvsis suggests that international jurisprudence understands the relationship
between domestic rights and general human rights in a holistic manner. This hybridization between international
human rights treaties and municipal laws is shaping up the content and meaning of human rights, This proves
that law is a living and growing organism by locating itselFwithin a wider context,

International human rights jurisprudence accommodates domestic laws and helps in laying down standards
ofachievements for all. National institutions have also shown gritand determination in interpreting municipal
law harmoniously with international law. Credil goes to the maturity of the legal systems, both national and
international in effectively bringing about meaningful interaction between them, therehy leading to the
eslablishment ofa global village.

Further municipal laws are catering increasingly to their commitment towards international instruments,
thereby aligning municipal law in accordance with international law. This expansion of municipal law to bridge
the gap with international law is a heartening and weleoming development, offering a ray ol hope for better
protection of right to health,

V. IMPLEMENTATION:

Implementation of the right to health can be discussed at two levels, Firstly as a medical right, more
commonly understood as a right to health care. And secondly as a legal right,

The right to health care is in a dire state and has been grossly commercialised. From a healing occupation
dominated by professionals, it has been converted into a business venture by technicians. The consequence
is human values have been deeply eroded and commercialised, like any other busipess. The goal af health
insurance is also to make money unlike social insurance models which shared the risk of sickness by spreading
the cost to all of society. Thus, the poor, the aged and the disabled have been marginalized by denving coverage
on technical grounds. Corporatisation of the field of medicine has become an unfortunate development.

The consequence is —the presumption of medicine as merely a science, reducing human beings into
biomedical models with physicians serving as super specialized technologists, second in the short shifting of
social and psychological factors as playing a role in disease; and third is the distancing of doctor from patient
and patient from doctor. '

VLSCIENCE CONTRIBUTESTO ABANDONING HEALING:

The practice of medicine has increasingly shified toa scientific paradigm which approaches the patient as
biomedical being. Medical students are selected based on their achievements in pre-medical science course,
not their altinity for the humanities nor their readiness to serve people. The medical school curriculum responds
to the promises of seience by progressively diminishing training ininterpersonal relations. Little thine is devoted
tomastering history-taking or acquiring skill in the physical examination. Training 15 focused on proficiency in
scicnee and gaining competence in a host of technologies and procedures. Students are inculeated with o

Faouth Bast Asia Regional Office, dbouwt WHO India, SEARQ, (Jan, 10, 2007 3:33 PM] www.searo.who. ot indis/ abouy
cn/

iPumen s health and Fiman cighis; monitoring the implemencation of CEDAW-TFHOTan. 16, 2017,6:20 PM)
Whalibdog sho int/publications/ 200797292413 100_eng.pdf

-".'{‘..':.\I' !* DF- Bernard Lown MDD, The Commodification of Health Care, SCRIBD, (Jan. 13, 2007, 12:55 AM) https://

. oo seribd-com/document/ 328700055/
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reductionist medical model in which human beings are presented as complex bio-chemical factories. A sick
person is merely a repository of malfunctioning oTEANS or deranged regulatory Systems that respond to some
technical fix, Within this construct, the doclor, a3 exacling scientist, USES sophisticated instruments and advanced
methods to engage in an exciting act of discovery.”®

The fact that doctors are trained largely in tertiary care hospitals, veritable emporia of cutting edge
technologies, Further conditions the young with a mind-set favouring the technical. Beside teaching rounds are
laruely replaced with chart rounds and examining computer print-outs of the latest laboratory data, On rounds.
qrtending physicians display scant aterest in the sick patient and instead fixate on the biochemical, molecular
or genetic derangements. The focus of teaching necessarily shifts from a holistic approach dealing with an
ailing person o the dysfunctional organ. Human interactive skills are deemed outmoded and are minimally
culiivated. The patient is increasingly referred to not by name bt by the deranged organ as the liver, kidney.
heart patient ot whatever ails.”

What in olden times could onlybe exposed by paLhuiﬂgists during a post-mortemn exapination can now be
imaged speedily, accurately and safely. No structure is hidden from view. Young doctors glory in beimg seientisls
with a commitment o master these sophisticated instruments and complex methodotogies. The trainee physician
quickly learns that compared with the sharp images prcw'idr:d by altra-sonography, MR, CT, endoscopy and
angiography, patients history is flabby, confused and subjective. Being deskilled in bedside medicing, youns
doctors have but little choice in dealing with patients except to rely on sﬂ[!!lflu‘.-‘-titﬂlﬂd medical gadgetry. There s
no consideration ofthe pmhihitiva economic costs of immediately resorting Lo CRpensive technologies and by
passing the patient who is the ultimate rEpository of relevant 1n formation."”

Contributing 1o the popularity nfspecin'ﬁzatinn is that garly n {heir cargers doclors |earn that ascent o
the academic ladder is for those who master these elegant technologies, not for those who evince interest mn
afflicted human beings.”

This trend is rein forced and accelerated by the billions of dollars poured by the government into medical
research. The physician most gifted in obtaining grant funding 15 pmm:ﬂud \p academic. Advance is unthinkable
without a thick hibliography and success in ahtaining grant suppoct. Tt gstige no longet helongs 0@ beloved
famnily physician nor 0 an astute bedside clinician, but is the prize for those who breach the <cientific frontier.™

Mot only contemporary phimsuphiu notions of iliness, but powertul EConomie incentives reinforee these
views. The shift from a patium—ﬁ:cussed health care system to On¢ pased on disease, relates to lucrative fiscal
rewards for the practitioners of seientific based medicing. Retrmbursement is greatest o the specialists who are
captains of complex and invasive technologies cardiologists foremost among these. gociety places 2 far higher
premiuim on using technology than on listening of counselling. A doctor earns more from performing procedure
requiring a single hour than from an entive day spent communicating with patients.”

The encrmous appe 4| for specialization shows the distribution of doclors. Another lesson of the American
experience is fhat a medical care system <kewed towards seience-based, curative medicine entrusted Lo highly
(pained specialists, costs ErOws astronomically and healthcare is increasingly ration ed along class lines.”

For physicians and patients, {he building blocks of communication are metaphors and narratives, the
ancient tools for comprehending the world. They enable coping with the subjective and the {mmeasurable; the
prevalent depression amang the elderly; the griefofthe pereaved: the suffering of those with terminal illness:
or the despair ofa mother with a dying child- all of which {he physician ¢ committed to assuase. Listening with

care to a human nartative provides wmsight 10 emotional complexity and permits a glimpse mto the mind of

apother, indispen sable to the act of healing. When these are ignored, as they are in scientifie-based medicing,
patients feel abandoned with dire consequences for paticnts as well as prcrfussinu.“
i. Consequences of abandonment:

Al a time when doctors arc performing e pear miraculous. the pmfcsslim’s reputation is jnereasingly
discredited, Mare and more patients complain about not heing listened to and being abandoned. As miedicing
has conquered acute iliness, it increasingly fails in coping with the growing toll of chronic Jisease- arthritis.
cardiovascular ailmenls, caneer, diabetes, pulmonary parments, and neurological derangements, Lackinga

» these ilinesses reguire the art of healing fof which the conlemporary physician is poorly trained. And
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public is lead to expect miracles which are not forthcoming, grows disillusioned and an pry

VIL THE CHALLENGE:

The most fundamental of questions can no longer be ignored; in a democratic society is health a
Fundamental Right of the many or a privilege for the few?*

Secondly, considering right to health as a legal right, we should not only focus on rules and regulations
or as a mere scientific study but should focus on it as an inter-disciplinary humanistic approach for better
understanding and better enforcement of it through the local laws, guidelines, re rulations and recommendations,

VIHLSUGGESTIONS AND CONCLUSION:

Only a wide mobilization of health professionals and patients can reclaim the soul of medicine. The health
ofa civil society is ultimately secured by interacting dependencies of people exposed to communal life, We are
bound together by a moral set of values that seeks the welfare of other human beings as a benefit to the self
Cilizenship must afford not only equal rights but equitable opportunities for all. The medical plans offer a
unique challenge waiting to be suitably addressed by all concerned. Violations or lack of attention to human
rights can have various health consequences. Overt or implicit discrimination in the delivery of health services
violates fundamental human rights.

In recent years the right to health has come into its own terms of recognition by states, active promotion
by key inlernational organizalions, prassroots level campaigns, and general schola rly engagement,

Nodoubt, the right to health is playing a prominent role in shaping the development of health policy and
delivery of health services in municipal law as per international directives, buta lot maore remains to be done, To
suggest a fow;

- Human rights agenda has remained marginal and under-resourced which must be inclusive and

augmenled,

The right to health largely remains neglected even today which should be given duc impetus;
Welfare state measures enshrined in DPSP must be better incorporated as fundamental rights with
effective implementation;

Affordable health insurance policies with low premium, especially to the marginally poor, chronically
ill, vulnerable sections and senior citizens need to be promoted,;

Greater research must be undertaken on a priority basis on traditional health practices which must be
given effective propaganda in social media through advertisement, awareness and education.

Right to health is a basic human right that needs to be suaranteed w the people for their overall development
and enjoyment of quality of life with dignity. It is therefore very clear that neglect of health rights will result in
gross violation of human rights Jeading to serious detrimental effect upon the health of an individual and
therchy of the society. While most human rights are theoretically negative rights, meaning that they arc areas
upon which society cannol interfere or restrict by political action, it should be converted as a positive right
wherein the state has an obligation to allot appropriate resources to promote and protect this invaluable human
right of the people.

Having considered the international framework, municipal laws, and judicial pronouncements in favour of
protecting this invaluable right, community participation is equally important to effectively enjoy the right to
health. No amount of rulemaking is going to help if the chan ee does not come deeply from within us. More than
anything, the cultivation of an inner feeling of discipline and cleanliness is very important for better
implementation of this right.
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ROLE OF FORENSIC INVESTIGATION IN CRIMES AGRINST
WOMEN IN INDIA: AN ASSESSMENT

Dr. Jyothi Vishwanath *
Ms. Bhuvaneshwari S. Kolaki **

Abstract

Maost of the crimes against women go unreported because of the
family reputation. Women sometimes hesitate to go against her in-
laws, husband or other relatives. Sometimes her report is not
dealt seriously by the police. Heinous crimes like rape, dowry
deaths, forced abortions ete, go undetected and unpunished
because of lack of evidence.

The reason for increasing crimes against woman is low rate of
conviction, prolongation of investigation, laxity on the part of the
investigating officers, non-availability of wilnesses have been
identified as major contributing factors for the same, Hence, there
is a need for the scientific method of investigation to prove guilt
bevond all reasonable doubt.

Keywords: crimes against women, forced abortions, rape, dowry
deaths, forensics investigator

Introduction

Centuries have come and ceniluries have gone but the plight of
women is not likely to change. Time has helplessly watched
women  sulfering in the form of discrimination, oppression,
exploitation, degradation, aggression and humiliation,?

There are a variety of psychological, economical, sociological forms
ol victimization of women. In our society we have seen that women
are economically discriminated at working places. At the same
time women are also exploited physically, emotionally and
sexually by their husbands. It is shocking to hear that women had

Asgistant Professor of Law, P.G Department of Law and University Law
Collggs, Bangalore University, Bengaluru.

Fessarch Scholar, PUG. Department of Law and University Law Collegs,
Bangalore University, Bengaluru.

. Ajay Kumar HRanjan, Crime Against Women n India. Available at
Countercurrents.org  hitp:/ fwww countercurrents, org/ ranjan3001 13.hom,
last accessed on 127232016, 6.30pm.
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no right to decide whether they could continue their pregnancy or
terminated it.2

Crimes against women are as old as civilization and equally
ancient are the efforts to combat and arrest them. Crimes like eve-
teasing, molestation, kidnapping, forced sexual intercourse,
marital rape, domestic abuse, sexual harassment at the workplace
and immoral trafficking are worldwide problem occurring to a
greater or lesser degree in all the countries, regions and culture, It
affects women irrespective of their income, class, race or colour.

The criminal justice system in this country is at crossroads. Many
a limes, reliable, trustworthy, credible witnesses to the erime
seldom come forward o depose before the court and even the
hardened criminals get away from the clutches of law. Even the
reliable witnesses for the prosecution turn hostile due to
intimidation, fear and host of ather reasons, 4

Criminal justice lor its success mainly depends on the ability of
the investigating agency which collects evidence of a case and the
prosecuting agency which places these evidences before the judge.
The investigating agency thus stands as a doorway of the criminal
justice and strengthens the foundation of the case.

The failure of the prosecution in serious crimes generates a feeling
of confidence among the habitual criminals, cconomic offenders
and wealthy criminals to repeat the crime.' Undoubtedly,
scientific investigation generates evidence in favour of the victims
and against the accused.

Home Minister Rajanath Singh said there is a need to strengthen
various elements of Criminal Justice System, namely,
investigation, prosecution and (rails by Courts to deal with the
issue of rise of crimes against women.®

2 Bumit KEumar Suman, Offences Agatnst Women Under the IFC, Available at
© o htp: feww lawctopus.comf academike f offences-women-ips/,
Last accessed an 7/8/2015 at 11.55pm.

1 Cluality of Criminal Justice Bystemn in U.P India: Rols of Forenaie Services/
Brientific Investigation. Available at medind.inc.in/jailt 1512p114_pdf, Last
acceased on 24/0/2015 at 10.52pm.

- P.Ch. Trnpathy, Frosecution System in Criminal Justice In India-An Appraisal
af the Drawbacks and Failures, Indian Journal of Criminology, vel-22{2),
July, 1994, p.70.

- Legal News and Views, vol-29, No-2Z, Feb-20135, p 335,
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Need for scientific method of investigation

The application of science always makes things easier. In the field
of criminal investigation, science has contributed a lot and made
the process more effeclive. By applying science in investigations,
many crimes got proved.® The operation of Forensic Science is
nothing but application of techniques and methods of basic
science techniques f(or various analyses of the evidence associated
with crimes. The scientific examination by Forensic Scientists
adjoins a missing link or strengthens a weak chain of
investigation,

Forensics is the term given to an investigation of a crime using
scientific means. It is also used as the name of the application of
scientific knowledge to legal matters.® Forensic Science can also
be described as the branch, which is used mainly in criminal
investigation and findings of which can lead to arrest and
convictions. Forensic Science is the application to those civil and
criminal laws that are enforced by police agencies in criminal
system.”

The Supreme Court of India has cxplained the importance of
scientific evidence, particularly in more brutal and well organized
crimes.

In Dharam Deo Yadav v. State of U.P.Y the Supreme Court said,
*Crime scene has to be scientifically dealt with without any error.
In criminal cascs specifically based on circumstantial evidence,
forensic science plays a pivotal role, which may assist in
establishing the evidence of crime, identifying the suspect,
ascertaining the guilt or innocence of the accused. One of the
major aclivities of the investigating officer at the crime scene is to
make thorough search for polential evidence that have probative
value in the crime. Investigating Officer may be guarded against
potential contamination of physical evidence which can grow at
the crime scene during collection, packing and forwarding. Proper
precaution has to be taken to preserve evidence and also against

P.C. Hargovind, Scientffic mierrogation in Criminal Investigation vis-a-vis
Eights of the Accused: Ethical Imbgignes, CULE, 2010, p.64.

Jithendra M. Bhatt, A Profile of Forensic Selence In Juristic Joumey, (20038
S8CC ), p. 25,

B Avmilable at

wirw alt.uwa. edu.au f-data fassets fpdf-file /001 8 /2301552 (FSP-03-
Teacher-Info.pdf. Last accessed on 13/3/2015, 12.12am.

Supra Note 6, P.C. Hargovind.

1o (2014] 5 SCC 509,

# 12/1, 3cd Cross
&

avathri Nagar, Bei

JLLESE OF LAW

rulni Extn

Wgaiure-566 020



Bharati Law Review, July - SepL, 2017 40

any attempt to tamper with the material or causing any
contamination or damage.”

Hence, this paper examines the concept of Forensic Science, its
nature and importance and concepts like abortion (forced), Rape
and Dowry Death, This paper will also analyze the role forensic
invesligators in crime against women particularly abortion
{forced|, rape and dowry deaths in India.

Abortion

Abortion is the securing of premature birth or miscarriage, That is
to say the pre mature termination of pregnancy at any time during
gestation. ! Out of almost 35 million abortions which take place
annually in the world, more than half of them are illegal and
performed by untrained, unskilled persons and done under highly
unhygienic conditions. 12

Every Indian woman has the right to make her reproductive
choice as a dimension of her ‘personal liberty’ under Article 21 of
the Indian Constitution, The right applies to procreation as well as
lo abstain from it and further includes a woman’s privilege to
carry pregnancy for its full term, to give birth and to raise the
children.'#

Medical termination of pregnancy

To avoid the misuse of induced abortions, most countries have
enacted laws whereby only qualified Gynecologists under
conditions laid down and done in clinics/hospitals that have been
approved can do abortions. The Medical Termination of Pregnancy
Act [Herein after referred as MTP) was enacted by the Indian
Parliament in 1971 and came into force from 01 April, 1972, The
MTP Act was again revised in 19753,

The MTP Act lays down the condition under which a pregnancy
can be terminated, the persons and the place to perform it.

Following are the reasons under the MTP Act for the termination
of pregnancy:

Ab Sadhu Bingh Mangat, "Foliceman’s Cuide to Crime and Criminoal

Invesfigation”, Eastern Bool Company, Lucknow, Part-ll, p. 172

Awvatlable at hotpe/ fwww, L ioSmonths.com/abortion. html, last accessed on

a/3/2016 7.45pm.

L The Medical Termination of Pregnaney Act, 1971: An Appraizal by Indian
Judiciary. The IUP Journal of Environmental & Healtheare Law, vol-1X,
Nos, 1&2, Jan 8 Aprl 2010, p.6.

12
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[i} Where a pregnant woman has a serious medical disease and
continuation of pregnancy could endanger her life like; Heart
diseases, Severe rise in blood pressure, uncontrolled vomiting
during pregnancy, Cervical/breast cancer, diabetes meelitus
with eve complication (retinopathy), epilepsy, Psychiatric
iliness.

[i)Where the continuation of pregnancy could lead to
substantial risk to the newborn to seripus physical/mental
handicaps examples like, chromosomal abnormalitics, rubella
[German measles] viral to mother in first three months, if
previous children have congential abnormalities, rhiso -
immutionisation link exposure of the foetus to irradiation.

1ii) Pregnancy resulting of rape.

[iviConditions where the socio-economic status of the mother
{family) hampers the progress of a healthy pregnancy and the
birth of a healthy child. Failure of Contraceptive Device
irrespective of the method used ([natural methods/barrier
methods/hormonal methods).

This condition is a unique feature of the Indian Law. All the
pregnancies can be terminated using this criterion.

Unsafe abortions are killing woman every two hours in India
[which is approximately 4000 deaths a year], according to
estimates and calculations correlating data on maternal mortality
ratio (MMR) and Sample Registration System (SRS] data by Ipas,
India, an international NGO working on increasing access to safe
abortion services. A Lancet paper in 2007 said there were 6.4
million abartions, of which 3.6 million or 36per cent were unsafe.
Ipas has calculated this based on the latest population and crude
birth rates [CBR| which peg the number of induced abortion at
5,007,932

Types of abortion
There are three types of abortions:

1. Spontaneous or natural, generally termed’ Miscarriage’ due to
a condition of disease either in the mother or in-the foetus or
as a result of accident. This is a medical problem only.

s Meena Menon, “Unsafe abortions killing a woman every hwo hours’,
Available at htep: [ fwerw thehindu.com fpreafile fauthorf meene-menonf Lasr

accessed on 11/12/2015 9.pm.
—’r.%;,;r

Ilt"iilll.,'r.*::l-" SPIAS M &
=UAEANDA COU T e -
wih | ey

i LEGE O
# l.;'l.-'_l_ = B = M LA

LT T
il I



Bharati Law Review, July - Sept., 2017 42

2. Therapeutic abortion. Brought about by gualified surgeons,
which is no offence.

3. That with which police are generally concerned is criminal
abortion, which is the unlawful expulsion of the product of
conception from the uterus during any part of the perind of
gestation.

Generally, the following drugs are used to procure ahortions in
one way or the other:

Ergot, quinine, Oil of pennyroval, Qil of rue, Lead pills, Oil
ofsaven, lead plaster, tablet of stilbostol, tablets of potassium
permanganate ele,

The above abortifiecient effect and operate in the following ways:
1. By acting on the body generally as poison,

2. By acting locally and indirectly upon the uterus through the
gesiro-intestinal or genito-urinary tract,

3. By acting locally and directly upon the muscular structure of
the uterus. Common Insiruments used to bring about
abortion are;

Catheters, pencils, wax tapes, Higginson, syringe, knitting
needles, meat skewers, the stiff end of an enema syringe, slippery
elm bark, any probing instrument known as sounds.

Abortions frequently lead to death or serious illness and common
causes of death are;

1. Instrumental inference,
2. Shock Air emhbolism

Many case ol abortions end in death of women. In that case the
pathologist are the best persons who can tell the approximate
time of death by performing the post-mortem and the time of
illegal time of the abortion, types of instrument used or method
emploved and whether or not the injuries were self-inflicted. !5

LE Supra note 11, Sadhu Singh Mangat.
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In Surendra Chauhan v, State of M.P"* abortion was done on a girl
named Alphana who died due to the shock. Lower Court has
convicted the person who is responsible for the said abortion. The
High Court has relied on the report submitted by Dr. D.C. Jain
Professor of Forensic Medicines in Medical College, Raipur. In his
deposition he said that in his opinion "Deceased was pregnant
foetus should be in uterus. Foetus age is three months. No injury
to uterus or vagina detected. It {s possible that the deceased died
of vigil inhibition due to the effect of abortion without anesthesia
or due to fear"

He also opined that he did not find any injury in uterus or vagina.
He said it was possible thal the abortion was caused without
applying the anesthesia to the deceased causing her death or her
death could be due to fear. He found that the uterus was enlarged
containing bload clots.

Even Supreme Court upheld decision of High Court and said that
Alpana met her death in the clinic of Sharma either due to shock
or without applying anesthesia while she was being aborted.

Therefore, the investigation in the forced abortions has to be
conducted very seriously because sometimes the victim die not
because of the mere abortion but because of other reasons
connected to it.

Rape and sexual assault

Rape has been since time immemorial been considered one of the
worst crimes committed, which causes irreparable hurt to the
victim who bears a scar and downtrodden position in the
society.!'” The very offence of rape seems to be a common one in
India. Rape is a social disease. Hardly a day passes withoul a case
of rape being reported in Indian newspapers and media.'¥ Any
women can be a victim of rape whether she is young or old,
beautiful or plain, conservative or modern. Rape is a result of the
way society view wonlen as sex objects.1®

16 Date of Judgment: 27/03,/2000. [Online| |2015 March 10 Available at:
URL: hitp://judis.nic.in/supremecourt fimgs 1 Aaspxrhilename=164a7.

T lzhita Battacharya, “Misuse of Rape Law”, CriL.J, 2006, p.331,

I Crime Against Wormen Types and Causes Available

hitp:/ {shodhganga.inflibnet.ac.in / bitstream/ 10603 /37022 10/ 10_chapter

Y203, pf last accessed on 15/2 /2016 05,20 prm.

N. Breerama Murty, Violence against Women: Exploring the Emerging

Trends, Vialence lmpact and Intervention, Edt. Manjit Singh and 0P,

Singh, Atlantic Publishers &Distributers [P) Lid, 2008, P 178,

19
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Statistics of National Crime Records Bu reau (Herein after referred
as NCRB| for the yvear 2013 shows, 93women are being raped in
India every day. According lo NCRB data, there is a gradual
increase in the number of rapes reported in India - from 24,923 in
2012 to 33,707 in2013.20 Ten cases of cruelty by husband and
relatives are reported every hour across the country followed by
cases of assault on women with intent to outrage her modesty,
kidnapping and abduction and rape, reported in 2014, These
include attempt to commit rape (4,234), abetment of suicide of
women. NCRB added three more heads under which cases of
crime against women have heen (3,734) under section 306 IPC
and protection of women from domestic violence [426), 21

Women's groups attest that the strict and conservative attitudes
about sex and family privacy contribute to ineffectiveness of
India‘s rape laws. Victims are often reluctant to report rape. In an
open court victims must prove that the rapist sexually penetrated
them in order to get a conviction, This can be especially
damaging. After proving that she has been raped, a victim is often
ostracized from her family and community. This problem is
exacerbated by the fact that rape laws are inadequate and
definitions so narrow that prosecution is made difficult, 2

Rape: Meaning and types

Rape is a type of sexual assault usually involving sexual
intercourse, which is initiated by one or more persons against
another person without that person's consent.

Rape is defined under section 3752 of Indian Penal Code, 1860,
375. A man is said to commit "rape” if he—

a. penctrates his penis, to any extent, into the vagina,
mouth, urethra or anus of a woman or makes her to do so with
him or any other person; or

i National Crimes Records Bureau. Available ot
hitps:/ fdata.pov.iny.,. /naticnal-crime-rec ords-bureau-nerk.
2 Chaitanya Mallapur, “CHmes ggainst women reported every lwo minutes i

India®, Available af hl:tp:,."fsum[].in,."a.rLin:Ic;'?53496;r_-rjmesﬂgainst-h-nmm-
reported-every-two-minutes-in-indiat
last accessed on 15/3/2016,1 1.20pm.

az Supra note 2 Sumit Kumar Suman, Offences ageinst Women under the IPC,
Availlable at }:l:Lp:,.-',-"wunv.]aw;:tnpua.n_-um,r’ai:adcmikn:fnt'fenr:cs-wam-:n-i;:r:,.-‘,
Last accessed on 7/8/2015 at 1 1.55p.

a Indian Penal Code tAmendment] Act, 1983,
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b. inserts, to any extent, any object or a part of the body, not
being the penis, into the vagina, the urethra or anus of a
woman or makes her to do so with him or any other person; or

C. manipulates any part of the body of a woman so as to
cause penetration into the vagina, urethra, anus or any ~ of
body of such woman or malkes her to do so with him or any
nther person; or

d. applies his mouth to the vagina, anus, urethra of a woman
or makes her to do so with him or any other person, under the
circumstances falling under any of the following seven
descriptions:—

First —Apainst her will.
Secondly —Without her consent

Thirdlyv.— With her consent, when her consent has been
obtained by putting her or any person in whom she is
interested, in fear of death or of hurt.

Fourthly— With her consent, when the man knows that he is
not her husband and that her consent is given because she
believes thai he is another man to whom she is or believes
hersell to be lawilly married.

Fifthly —With her consent when, at the time of giving such
consent, by reason of unsoundness of mind or intoxication or
the administration by him personally or through another of any
stupefving or unwholesome Substance, she is unable to
understand the nature and consequences of that to which she
gives consent,

Sixthly —With or without her consent, when she is under
eighteen years of age.

Seventhly —When she is unable to communicate consent,

Explanation I—For the purposes of this section, "vagina" shall
also include labia majora.

Explanation 2—Consent means an unequivocal voluntary
agreement when the woman by words, gestures or any form of
verbal or non-verbal communication, communicates
willingness to participate in the specific sexual act:
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Provided that a woman who does not physically resist to the act
of penetration shall not by the reason only of that fact, be
regarded as consenting to the sexual activity.

Exception [—A medical procedure or intervention shall not
constitute rape.

Exception 2—=38exual intercourse or sexual acts by a man with
his own wife, the wife not being under fifteen years of age, is
not rape.’.#

"Rape is a crime not only against the person of a woman il is a
crime against the entire society. It destroys the entire psychology
of a woman and pushes her into deep emotional crisis. Rape is
therefore the most hated crime. It is a crime against basic human
rights and is violative of the victim's most cherished right, namely,
right to life which includes right to live with human dignity
contained in Article 21 "2

The main cause for increasing crime against women is less
conviction rate. This is result of apathy towards these crimes
tendency of our phallocentric society to condone this type of crime
or to take them lightly and for granted. Recent police data has
conlirmed the above view held by our patriarchal society as it
shown that there is only 19% conviction in rape cases®

According to National Crime Records Burcau 2013 report overall
96% of  the rape cases led to charges and the offender being
prosecuted. In 2012, out of 1,01,041 cases before courts, 3563
convictions tool place in comparison to 11,154 acquittals and 202
cases withdrawn. Indian courts completed trail process of
estimated of 14,717 rape cases in 2012, while many cases
remained pending in its trail process. The absence of uniform
guidelines in gathering medical evidence for rape cases is onc of
the main reasons why conviction rate is low#7[t is no secret that
survivors of rape in India are humiliated and discriminated. They
could face it in their own homes, police stations and then in the
hospital where they undergo invasive medical tests that often end
up doing little beyond harming their case later in the legal
process. 48

a4 Supra note 23 Indian Penal Code |[Amendment) Act, 1583,

a5 hutp:f fenwikipedia.org fwiki /Rape, last aceessed an 4/1/2016 12.30am.

0 Supra note 22 Sumit Kumar Suman,

ar Government of India, MNational Crnmes Records Bureau., Avatlable ar
https:/ fdata.gov.in/ ... fnational-crime-records-bureau-nerb,

il Yuvaraj Dilip Panl,* Medico-Legal System in Sexunl Assault Cases in India™
SJEIMEU, wol-2 no.2 Jul-Nee, 2013, last accezsed on 24 /9/2015,11.06pm.
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Lack of training for doctors is not just affecting probes into cases
of sexual assaull on women and minors but also traumatizing
survivors and their families. In spite of Guidelines issued in 2015
([Emphasis supplied) by the Ministry of Health and Family Welfare
prescribe structured training for doctors in dealing with the cases
registered under Protection of Children from Sexual Offences
[POSCO] Act 2012 and crimes against women, Bul according to
the Indian Medical Association (IMA), no such training has been
provided,*®

The pathetic conditions of POSCO cases and crimes against
women is that, the dectors at primary Health Center go on leave
when they gel a message that, the police is bringing the survivar
for medical examination. This is because they do not know what
lo do, how to collect evidences in such cases, how [o answer
queries from the judiciary etc. The doctors who undertake the
examination are so careless that, they even do not give any
treatment to avoid unwanted pregnancy nor they give any
treatment for HIV or any other sexually Transmitted Diseases.
Sometimes they give report that; 9 year old girl "seemed used to
an act like sexual assault.*?

Hence, from the above discussion we can draw a conclusion that
rape cases dare very sensitive and needs to be investigated very
carcfully and wisely. The role of the investigator will initially start
with the victim and ended in the statement of the culprit.

Dowry death and bride burning

In India, ancient texts describe women as ‘Power’ which rules over
God’s creation. But current scenario shows a contrast picture,
Women have never been fortunate enough to hold that position.
Marriage plays a significant role in making or marring a woman’s
fortune. Not all many but many Indian women fall prey to the
maonster of dowry. Earlier the dowry system was prevalent only in
the upper classes who considered it an ill-omen to send their
daughter said to be the Goddess of Wealth according to Indian
mythology, empty-handed to her in-laws house, Therefore, they
gave her the articles required for daily household. Daughter’s
share of her father’s property was also sent as ‘gift’. With the
passage of time, the significance and purpose of dowry changed
and it has become a social menace that ails the society now.

A Arun George, "Inctors to cops: The Homor of Rape Exammation i ndin®,
Apailable at www firstpost.com. Last accessed an 12/3/2016, 8.30pm.

o Merlin Francis, “Docs Unsasy about Rape, POSC0 Cases,” TOD (Times of
India), Bengaluru, Thuraday, 17/3/2013, p.3.
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Today a cultural idea has become a corrupted one and a blessing
has changed into a curse. One of the main reasons is the growing
greed of money, power and status-4!

Dowry Death and bride burning has become a serious menace in
Indian society. A greedy hushand desirous of getting more money
in the form of dowry has no gualm to kill his poor wife even after
exploiting herself and her parents to the maximum. The mother-
in-law and women who should be the friend of another woman
viz., daughter-in-law turns to be the latter’s foe in the marital
home, Greedy in-laws abet the crime of bride burning so that their
soms are free again to earn more in the marringe market.
Significant amendments have been made in the Indian Penal
Code, and the Indian Evidence Act, to prevent bride burning and
dowry death,

In spite of the amendments made to various laws to prevent the
dowry death still the evil of bride burning has not been fully
irradiated. A total number of 24,771 dowry deaths have been
reported in the country in the past three years. Maneka Gandhi
Minister Women and Child Development said that 8233, 8083 and
8455 cases were registered under section 304 B of Indian Penal
Code in the country in 2012, 2013 and 2014 respectively, 3

However, cases involving violence against women have a
traditionally—and appallingly—low rate of conwviction in India,
Regardless of class, women routinely face difficulties filing
complaints with the police. Poorer women are frequently harassed
further at police stations, and most complaints of verbal or
physical abuse are treated as an “internal family matter” or
dismissed as frivolous. Even in the evenf that a case on grounds
of “cruelty” is registered with the police, these cases are extremely
difficult to prove in courts without visible signs of torture. Making
malters worse, women often have to continue living with their in-
laws even after filing cases against them, coming under
tremendous pressure to withdraw the complaint.

a1 “Dowry Deaths In India: The Story of the Powerless”, htp:/ e

youthkiawaaz.com,/2011 /03 / dowry- deaths-in-India-the-story-ol-the-

powerlessf last accessed on 2/ 1 /2016 12.30am.

(3. Rajashekharan, Gender Justice under ndian Crimingl Justice Systoem,

Eastern Law House, New Delhi, 2011, p.299,

Nishita Jha, *The Degpicable Persistence of the Dowry”, Available at

hitp:/ fwww. thedailybeast com farticles /2014 /08 /04 the-despicable-

peraistence-of-the-dowry-in-india.htm]  last accessed on 1871 /2016 11.30

pm.

Eh Pragnesh Parmar, Dewry Death and Law Scenario, (AIM, 2014; 112): 44-40
at www.iaimjournal.com. Last accessed on 24/ 1 /2018 at 11.45 pm.
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Role of investigator in cases of abortion, rape and dowry
death

Abortion

If the death due to forced abortion pecurs at home the investigator
examine the finger prints laking care to note finger impressions of
the deceased for elimination purposes. If the body is in evidential
value, they take the photographs. In spite of this investigation
officer in these types of cases search the dress of the victim
thoroughly particularly the bedroom of the deccased. They also
search for the presence of the above listed drugs which may be
used in effecting the ahortion or search for any syringe such as
Higginson or enema syringe is found, tie tightly at each end of the
bulb and protect the ends for laboratory examination. They also
search for enemas pails enamel bowls etc., if found they preserve
them for laboratory tests.

If the death due to abortion occurs in hospital the investigator
first try to find out the identity of the deceased, date and timing of
admission to hospital, how admiited , iff any one accompanied the
deceased iff so the conversation between the deceased, nursing
stalf, or medical stafl, together with names and details of
conversations held with any visitor, 4

By the introduction of scientific method violence against women
will not go unnoticed. In turn these evidences collected by the
investigators can be used as the corroborative evidences in
proving the crime and may help in conviction of the culprit.
Crimes against women are committed time and then but the
punishment rarely given because of lack of evidence or defective
investigation, To overcome the lacuna it is necessary to rely on
forensic evidence.

Rape

The charge of rape is easy to level against person but difficult to
prove. The investigator has to be more vigilant in rape cases, The
investigator has to proceed systematically to collect proper
evidence and to provide proper proof as in cases of rape; there ig
usually no eye witness.

The investigatar has to keep in mind that-the culprit often claims
that consent of the victim. There are sometimes false allegations
the investigator has to collect the evidence in three forms,

a8 Suprn note 15, Sadhu Singh Mangat.




Bharati Law Review, July - Sept., 2017 50

1. Knowledge of Occurrence,
2. Medical Evidence,

3. EBEwvidentiary Clues,
HKnowledge of occurrence

Through the systematic and careful investigation the knowledge of
occurrence can be traced out. And the best persons o be
interrogated are either the victim or the culprit. The following
points must he kept in view are;

1. Interrogation of female must be done in the presence of
another female.

2. Ascertain the movements of the victim before and after the
occurrence.

3. Ascertain the familiarity of the accused with the victim.

Investigator has to collect the even minute details of the
occurrence viz.,, place of occurrence, rouite and mode of
transport, time of occurrence, how enticed, how attacked, the
weapon, il any, resistance offered if any, how was it overcome
clec,.

5. The time of complaint afier the ocourrence? And to whom?
Who persuaded the victim to go to the police?

7. The investigator also has to investigate about the character of
the victim. Previous sexual contacts with the accused may
indicate motive, 3

Medical evidence

The medical evidence will help to prove the crime and also to find
out the culprit. After the report of rape the medico-legal
examination of culprit and victim should be carried out at the
earliest. The consent of the adult victim for medical examination
is legally required. If she is minor parents or guardians arc
approached for the consent. The medico-legal examination must
be carricd out by a qualified and experienced female doctor

as HB.E. Bharma, Forensic Science in Criminal Investigation and Trails, 5% Edn.,

Universal Law Publishing Co. Ltd, MNew Delhi, p. 1383,
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whenever possible. Otherwise, a female should be present.®” The
examination should ascertain:

1.

L 5

8.

Injuries consistent with violent and forced rape?
a. Evidence of forced sex act?
b. Previous sex experience.
c. Torn Hymen,
d. Injured vulva,
e. Bleeding,

Resistance injuries like bite marks, scratches, sings of
beating, their lecation, number and their extent can also be
givenn, One such example which we can recall here is “The
Delhi Gang Rape (Nirbhaya) case” where the bite marks found
on the victim's body has sent to Shri Dharmastal Manjunath
Dental and Research Center Hubli for report whether the bite
marks found on victim’s body were of culprits or not. The
expert doctors examined and sent five pages report stating
that twao bite marks match with two culprits. And the evidence
recorded by the doctor and accepted in Toto by Saket Sessions
Court Delhi.

The investigator should take the torn cloths into possession

Trace for the stains on cloths, body, especially on thighs and
private parts,

Disorder of hairs and cloths etc.

The Disease? Is the victim suffering from any venereal
discase?

Smegma? Presence of Smegma is useful clue, It can refuse the
charge of false rape. Absence of Smegma does not prove rape.

Capability? Is the culprit capable of performing sexual act?

Eviden clues

The investigator must collect all the evidentiary clues with the
help of the doctor including the f{ollowing:

1.

Vaginal secretion and swabs for semen.

aT
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Foreign hairs and fibers on the person of the vietim,

Specimen pubic hairs from the victim.

Semen stains from the body.

moA W N

The investigator also tries to collect fingernail scraping which
may carry fibers, skin and blood from the culprit.

6. The age of the victim is also very important to ascertain her
consent. So investigator can rely upon the birth certificate or
the school certificate.

7. All the clothes worn by the victim has to be collected by the
investigator as they carry much proof like hair, saliva, blood
stain etc. Sometimes they also carry the dirt, dust and plant
materials which may help to corroborate victim’s statement.

The culprit

The investigator in rape cases not only collects the evidence from
the victim but also from the culprit. If the culprit was caught by
the investigation team all the above discussed procedures has to
be followed. The oral evidence by the culprit may help to
corroborate the statement with the wvictim. The following are
important points to ascertain from the culprit.

1. Finding out his afibi,

2. The investigator has to fix the culprits movements around the
time of occurrence,

3. The investigator has to ascertain the association of the
accused with the victim,

4. Find out the reputation of the culprit, his social and marital
status ete.,

5. Ascertaining the associates of the culprit which may help in
finding out the background of the wrong doer,

The scene

The crime scene plays a very important source of evidence,
physical clues and modus operandi, The scene of crime has to be
investigated at the earliest to trace out the important clues,

2 Supra note 37, p 1384, B.R. Sharma.
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1. The investigator should take the photograph of the scene or he
can prepare a sketch of the scene.

2. Collect the evidences like, hairs, fibers, fingerprints, clothes,
dust, dirt, stains, broken bangles, jewelries, foot marks ete,

3. The investigator should also enquire the public as to anvbody
has observed the scene, did they hear any screams, voices?

4, To find out is there any chance of the witness to the
nccurrence?

Hence, from the above all investigations it will be easy to trace out
the culprit in various serious crimes where the investigator has
to be carefully collect the evidences and produce before the court.
The evidences collected from the investigator have to be kept
intact and thorough investigation has to be done, ™

Dowry death

Maost of the victims in dowry deaths ([Emphasis added] are young
meutied women who are usually Iabeled as accidental deaths, but
actually these are not accidental cases but are of homicidal in
nature. Increasing number of dowry killings and the poor
conviction rate of cases continue to shame India. According to the
latest statistics of union home ministry, 8083 dowry deaths took
place in the country in 2013 10

Most of the lawvers blame weak criminal justice system, lack of
scientific apparatus and temperament and excessive burden of
cases on courts for the poor conviction rate. “Much evidence is
lost because our police agencies do not have proper apparatus to
collect forensic proofs right from the spol without wastling time
which is precious to nail the culprits. There is also excessive
dependence on the oral evidence by the police that often the
culprits go scot-free”. " The principal duty of forensic experts to
look for the exact cause of death on the basis of relevant data and
diagnostic criteria in scientific manner and approach.

il Supra niote 3%,

0 Supra note 35, Pragnesh Parmar, Dowry Death ond Low Scenarn. [AIM,
2014 102): 44-49, Apgilable af www.iaimjournal.com. Last acceszed on
24/1/2016 at 11.45 pm.

Manan Kumar, “"Dowry killings: Gujarat, Moharashtra lead from the boffom
in conviction; Poor forensic nfrastruciure responsible for the abyamal
conwiclion  rale”,  http:/ fwww.dnaindia.com/indiaf repart-dowry-killinga-
gujarat-maharashtra-lead-from-the-hottom-in-conviction-poor-forensic-
infrastrucrure-responaible-for-abysmal-conviction-rate-20 13390,

last accessed on 4 /5/2016, 11.25 pm.
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In dowry deaths, investigating officer plays a very important role
to bring out justice as well as on other hand to save the husband
or in laws if at all they are nol guilty for the offence and are falsely
being caught up in trap. He has to investigate every dowry death
case with consideration of both mental and physical torture which
has been imparted on the victim by the husband and/or in laws
over a long period which has ended in suicide by the lady 2

In this type of suspicious cases, the forensic team always
demands for visiting the scene of crime. After visiting the scene of
crime, the team tries to know that someone created a scene like
suicide to hide homicide attempt. Scientific officer of the Forensic
Science Laboratory will observe unusual things which were not
favoring to suicide or accident. There was no preparation of
breakfast or lunch in the kitchen so there is no guestion of stove
burst or kitchen accident. Then the question of suicide was ruled
put by absence of any ligature mark beneath the neck skin, no
ligature material or any suspension point was found from the
scene of crime. Extra vasation of blood around trachea, posi-
mortem burn, and absence of carboxy hemoglobin (Collb) from
victim’s blood and unusual scene of crime will favour to put this
kind of case in homicidal category. Car hoxy hemoglobin detection
from the victim's blood will be the mosl important laboratory
finding to differentiate ante mortem and post mortem incidence of
bride burning. More than 10% blood hemoglobin saturation with
carbon monoxide in bodies recovered from fire usually indicates
that the victim inhaled smoke and hence was alive at the time of
fire, If the, carboxy hemoglobin was not found from victim’s blood
and burns injurics were postmortem in nature, then findings
reflects that the victim was already dead at the time of fire.

In dowry death cases usually victim suffers from her own relatives
and always dowry death cases will he highlighted either as suicide
or as an accidental death. But the investigator has to collect the
evidences which prove that the death is a murder or homicide,

Conclusion and suggestions

The woman in India always be considered as ‘Goddess” and like
pgoddesses the women always has to give some Agnipariksha,
Women will always suffer in her own home, by her own relatives,
by her husband and also by the outsiders. Crimes like rape,

1 Arun Agnihotn, “The Epidemiological Study of Dowry Death Cases with
Specinl Reference to Burmt Cases in Allahabed  Zone™, Available ot
attp:/ fwww anilaggrawal.com fij /vo]_D02_no_ 001 theses /001 thesisD01_0
01 _antraduction. himl, last accessed on 153/9/2015, 12.15 am.
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molestation, sexual harassment, marital rape, kidnapping, dowry
death, forced abortions, female infanticide, and female foeticide,
go unreparted and undetected and always end in acquittal. Hence,
there is need for investigation which may lead to conviction. The
only hope is forensic investigation which will set the criminal
process in motion. The scientific investigation always proved
better than all traditional investigation. In traditional investigation
the evidence of eve witness will be taken into consideration where
as il is very difficult to have eye witness in cases of rape, forced
abortirns and even in dowry death cases where it is difficult have
eve witness because all these crimes will be committed within four
walls of the house or room. The minute evidences collected by the
scientific investigator will prove the guilt beyond all reasonable
doubt. Our criminal justice system has adopting the scientific
methods of investigation in severe crimes against women and
many cases landed in punishment. Though the forensic
investigation proved to be better there some more suggestions to
malze it better,

The suggestions are:

1. Proper and adequate training has to be given to the doctors
conducting examination of wvictims particularly in violent
crimes committed against women.

2. The women must be provided immediate medical care and try
to collect the crucial evidences from her.

3. The mobile forensic team should be there to reach to the crime
scene without any delay,

4. The Forensic invesligator has to collect the material evidences
may it be a physical, hiological or chemical?

5. Evidences must be kepl in separate covers so that it will
become casy to examine thoroughly.

6. The forensic investigator has to prepare an elaborate report
about the erime and submil before the court which will further
help in conviction of the culprit.
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Right to Safe Food in India: An Unending Litany

D¥. Swmithra, B

L INTRODUCTION

‘Food is the mnst prinutive form of comfort”. Food?® is the fundamental need of all
living creatures. Tt is inevitable for the existence of Jjfe on earth, whose fulfillmen|
could alone sustain life. As has been propounded globally, Right to Food is a basic
Human Right which is not territorial in nature. However, the obligations to protect
and employ the same in the municipal sphere are primarily domestic, in the
relationships between respective states and their own people where the major
obligations of national sovernmenls are towards the people living under their
Jurisdiction, But, the author is dismayed al the stark contrast belween the prevailing
harsh reality where people are stil] struggling for two square meals 2 day which is
safe for consumption and which meels the requiréments of law and an ideal situation
where people would enjoy the basic necessities of Jife including food, as contemplated
by different International instruments, Unfortunately, Food Security and Food Salety
have remained two different aspects and not part of each other. When food itself
has become scarce, safe and < tandard food is a distant mirage for the people, Despite,
there being legislation for food salety and standards, injury to the people due to
unsafe food are on the rise. Though food safety has become a global concern vet no
major breakthrough in India

In 1985, The United Nations Leneral

Assembly Guidelines for Consumer
stated that “When lformoul

Protection®
ating national policies

and plans with regard to food,
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Sec 3 (j) Food Safety and Standards Acl 2006,
processed of —unprocessed, whicl 15 inlende
food, genctically modified oy eng

Any substance, whethey processed, partially
d for human consumption and includes primary
incercd lood or food containing such ingredients, infant
food, packaged drinking water, alcoholic drink, chewing pum amd any substance including
water used in food qur'rn;.ﬂ, s manutacture, preparation or treatmoent but dioa
any animal leed, live animals unless they are prepared
for human consemption, plants prior to
narcodic or Psvehotropic substanee,
LoOASRES/39/248, 14 April 1955

5 nob include
¢« Processed for placing on the markel
harvesting, drugs and medicinal products, cosmetics,




7d CP] LAW JOURNAL [Vaol. X, 2020]

T i B ot s T __ Right to
governments chould take into account the need of all consumers for food securily —
and as far as possible adopl standards from the Food and Agriculture Organisation’s standal
and the World Health Organisation’s Codex Alimentarius Commission’, Right Lo sale, in
safe food has become a global concern because of which United Nations Organisation Act ha
is constantly endeavouring (o SecUre this Right globally through various Conventions safety
and entered into Treaties and Agreements with all its member nations. India being single
a member nation of the United Nations Organisation is obligated to adopt the machi
recommendations of the conventions and to implement ﬂm-phhgannns under the j Thus &
treatics and other international agreements. Article 253° of Indian Constitution (@ The :"'.I.-.
empowers the state to make legislation for giving effect to international agreements & bt Gm
and treaties and for adopting the spiril of the [nternational conventions. - Critica
1. INDIA AND CODEX STANDARDS ; for the

cnsure
india became a member of the Codex Alimentarius Commission (CAC) in the vear produc
1964 when the Prevention of Food Adulteration Act, 1955 (PEA A) was the legislation lie liah
in India to deal with the menace of adulterated food. The object and purpose of the impost
PEAA were to eliminate the dangers to human life from sale of unwholesome articles food i
of Food. It was enacted to curb the extensive menace of food adulteration and is a ufficer
legislative measure for social defence®. The Act suffered [rom many shortfalls. I con
Erstwhile, the Indian food regulations comprised of various food laws that were notice
enacted at different points of ime under the ambit of various ministries of Government within
of India. Historically they were introduced to complement and supplement each cunvic
other for achieving total food safety and quality. The result was thatl the food risk w
sector in India was governed by a pumber of different statutes rather than a single L
comprehensive enactment. The Food Safety and Standards Act, 2006 (F55A) came ol the
into effect, subsuming various contral Acts” FSSA has laid lot of emphasis on the Pl
responsibilities of the food business operators’ which is in the interest of the general N |h-v..ugl
public as it affects the public health and has laid restrictions on the advertisement g & i
and prolubition as (o unfair trade practices”. The Act has set up a statutory Food § i WNAL Ty
Safety and Standards Authority of India (FSSAT) for laying down science basesd |H. G
4 A body that was established m carly November 1961 by the Food and Agpriculture Organization of g :. vkl
the United Nations(FAQ), was joined by the World Health Organization (WHLCY in June 1 Q52 e CTT o IR
Sumeel Malik's ‘Handbook of Food Adulteration & safety Laws'1st Edn 2017, Eastern Book aliiuh
Company, Lucknow antb
5, Lemslation for giving elfect b inkernational agreements Sl
6. Prakash C Juncja, "Preveniion of Food Adulleration Act ad Coasione Protection’, %, Central Law
Quarterly, 371 (1988) ! Por o
= Prevention of Food Adulterabion Act of 1954, Fruit Products Order of 1955, Meat Food Products | with |
Order of 1973, Vegelable Lil Products (Control) Order of 1947, Edible Oils Packaging (Repnlation} B —
Order of 1988, Solvent Extracted Dl De- Qiled Meal and Edible Flour (Control) Order o .
(967, WMilk and Milk Products Order of 1992 and also any order issued under the Essential § b
Commodities Act, 1955 relating to food. Yetukuri Venkateswara Raw's, ‘Commentary on Food = A
safety amd Standards Act 006, Asia Law House, ]'ly'l.‘u*mL'--ni. (20011 : i
§. FSSA Sec 26 i b
g, [bid Sec 24 4 W
iﬂ ]
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standards for articles of food and to regulate their manufacture, storage, distribution,
sale, import to ensure availability of wholesome food for human consumption, The
Act has established a single reference point, FSSAT for all matters relating to food
safety and standards by moving from multi level, multi department control to a
single line of command. Ministry of Health and Family Welfare is the administrative
machinery for the implementatisn of the Act.

Thus setting of science based standards is the most important objective of the Act
The Act adopts the ‘Food Safely Managemenl System” which includes the adoplion
of Good manufacturing practices, Good hypienic practices, Hazard Analvsis and
Critical Control Point and such other practices as may be specified by the regulation
for the food business". It is the responsibility of the food business operator to
ensure that articles of food comply with the requirements of the Act at all stages of
production'. The manufacturers, packers, wholesalers, distributors and sellers shall
be liable for such article if they do not meet the standards set by the Act The Act
imposes the responsibility on the food business operator to recall the aicles of
food if they do not salisty the required standards of the Act™. If the Designated
officer has reasonable ground for believing that a food business operator has failed
to comply with any regulations under this Act, he may serve an improvement
notice on the food business Operator requiring him to" take certain measures NEecessary
within the period mentioned in the notice. If a food business operator has been
convicted of an offence under this Act and if the court feels that there is a health
risk with respect to the food business, Prohibition order may be imposed on him'%,
he Food Safety Officer has been conferred with several Powers and on any misuse
of the same by him makes him liable too, Lo a penalty of Rs 1 lakh's

Thus, India has an obligation to provide its people with articles of food which are
devoid of anvthing that is detrimental to their health, The Acl has set standards for
food which make them fit for human consumption. The Act clearly demonstrates
that no article of food can contain any food additive or processing aid unless it is
in accordance with the provisions of the Act. Further, no article of food should
contain any contaminant, Naturally occurring toxic substances or toxins ar hormone
or heavy metals in excess of such quantities as specified by re rulation. The [ood
should also not contain residues of msecticides or pesticides or velerinary drugs or
antibiotics, solvent residucs, pharmacological active substance and micro-biological
vonnts an excess of tolerance limits prescribed by the Act

lor carrving out the various responsibilities under e Act, a huge infrastructure
with large paraphernalia has been elaborated under the Act The Food Authority

I Hid See 310y {s)

T Thid Sac 26
12, Ihid. Sec 27
13, Thid Sec 28
W Thid Sec 32
15 thid Sec 33
In Iind See 1o
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must establish Scientific panels on food additives, pesticides and antibiotic residues,
genetically modified organisms and food, contaminants in the food chain, biological
hazards, labelling and method of sampling and analysis. Food laboratories established
by the Central or State Covernment are accredited by the National Accreditation
Board for testing and calibration laboratories and these must be recognised by the
Food Authority. The Act also mandates for a food safety audit which mvolves a !
systematic and functionally independent examination of food safely measures adopled 1 8
by manufacturing units is made to determine whether such measures and related
results meet the objective of food safety. The Act has also constituted Scientific
committees, Central Advisory Committee, appointed Food Safety Officers, Food
Analysts. Chapler IX of the Act deals with various offences and the penalties
elaborately.

FSSAL under the Ministry of Health and Family Welfare has been designated as the i
nodal point for liaison with the CAC. One of the commonly known parameters of
Codex standards is residues of unwanted or harmful agrochemicals used in various
stages of prod netion such as Maximum Residue Levels of Pesticides. The other one j
is the presence of unwanted microbes as was the case with Indian mangoes. The 28
member European Union temporarily banned the import of Alphonso mangoes -
and four other vegetables from India on May 1% 2014 owing Lo the contamination
by pests such as fruit flies and other quarantine pests. The National Codex Contact
Toint” has been constituted by the FSSAI for liaisoning with the CAC and to coordinate
Codex activities in India and ils most important function is to act as a link belbween
the Codex Secretarial, MNational Codex Committee” and Shadow Commiktes';
coordinate all relevant Codex activities within India, receive all Codex final texts
regarding standards, codes of practice, guidelines and other advisory texts and
working documents of Codex sessions and ensure thal these are circulated to those
concerned. The NCC has to advise the government on the implications of various
food standardisations, food qualily, food issues which have arisenn and related to
the work undertaken by the CAC so that national economic interest 1s considered ¢
when international standards are discussed.

111, IMPLEMENTATION EFALL OUT OF THE FSSA

Food regulation anywhere in the world is a difficult and challenging task. Food §
regulation is expected to be a facilitator for the industry, but very often they bothy
are at loggerheads. The 554 is very impressive and ambitious in its object but theg
effective implementation though may not be impossible yet 15 a colossal task and§
fraught with many challenges. The following quoted incidents demonstrate the failurd
of the Acl. :

17. NCCP
1§, NCC _
19, Shadow Committees will work uneer the NCC. The Food Anthority has appointed the Shundoil
Committees of the MCC en subject matlers corresponding to the Codex Committees to assh
the NCC in the study or consideration nf technical matlers : /
|
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Few countries rejected milk produced from Kolar district from Karnataka
due to fluoride content above the permissible limit™ but we were oblivious
of this contamination and consumed it.

Karnataka State Human Rights Commission issued a nolice on January 30
to Labour Commissioner seeking his response to the complaint that 60
employees in one of the garment faclories in Bangalore fell ill after consuming

contaminated water”, The Commission took notice of the media reports and

issued a nolice suo-molo,

In a crackdown on the food adulteration, the south zone pulice al Charminar
al Hyderabad raided two milk adulteration units and apprehended two persons,
They mixed skimmed milk powder with milk powder of inferior quality®.

On March 8" 2017, three children aged belween 144&15yrs died hours after
conswming the food for dinner al a hostel run by a residential school®, The

stidents died, hours afler they complained that the sambar served during
dinner was bitter,

As many as 14 students took ill after consuming lunch at the SC/ST student's
hostel at Yadgiri, a place at Karnataka on 10® March 2017 Ihese students
complained that the contaminated water used to cook the food had resulted
in the incident.

Stale food was served in Rajdhani Express, one of the most presligious lrains
run by our railways®. The passengers complained that the food served for
dinner was stale and that bad smell emanated from food packets. If this is
the scenario in stale owned enterprise,

one can imagine the scenario at hotels
and other motels.

A total of 60 students took ill after having the mid-day meals provided to
them at government higher primary school at Benakatti in Bagalkot District®,
One of the students complained that she found a lizard in the sambar, after

rice and sambar were served to them and 00N the students started vomiting,

The National Human Rights Commission suo-moto issued a notice to food
regulator FSSAI over reports of pesticides being found in food items more
than the prescribed limit”. In its notice, NHRC directed FSSAT to submit its

reply within eight weeks from the date of receipt of notice. Maximum Residual
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meo
Levels of pesticides in fruits and vegetables and other food products have 4 Kil’
been fixed under the Food Safety and glandards (Contaminafion, Toxins & v
and Residues) Regulation, 2011, Presence of pesticides residues beyond these 3
levels in food products including food, vegetables and meat is treated as a
violation of the said regulations, which attracts penal action under the Act
» A pregnant woman discovered a dead lizard in her French fries al a fast
food outlet in Kolkata?. These instances are not lone instances but only a
few which saw the light of the day, many such instances go unreported 1

gwing to so many reasons. %
: : i
+ Minety five students fell ill after consuming midday meal, in which a lizard i

was found, at Gaddikeri Government High Sehool on December 12t 2018

« On 14" December 2018, 12 devolees were Killed and another 70 devotees lell
a1 and were admitted to hospitals after consuming prasada at the lemple in
Chamarajanagar™. The death toll rose o 15.

B |
« On 20/12/2018, over 100 children fell il after consuming their midday meal J
in separate incidents in Ballari and Bagalkot districts'. By
« On 31/12/2018, over 10D kids became ill After consuming food in which § i

they had spotted a lizard™.

« This is in continuation of the above mentioned incident, where the children
living at the government run Balamandira, Siddapura complained that they
are used to seeing the worse stuff in their food. Stones and worms are routinely
served along with rice and sambar™. :

« On January 261 2019, two women died after consuming temple prasada in |
Chintamani in Chikkaballapur district™.

These instances arc not the only incidents of fall out of FS5A, but only a few which
caw the light of the day; many such instances go unreported owing 1o S50 many
reasons. All these instances go unheeded and also raise a question if state owned §
enterprises are exempt from the purview of the Act. In spite of the Acl being
place for more than a decade, we are nol able Lo prevent deaths and injuries caused
due to unsafe food. At this juncture the author is sceptical aboul the effectivi}
implementation of the Act and has thus undertaken to study the difficulties involved
in the implementation of the Act, '

3% Dreccan Herald, Bangalore Edition “WWlen heutth iz ad shike’ dated Sth April 2017,

g, [hid “Lizard midday menl, 95 studenls full il dated 13th De cmber 2VLE
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IV. CHALLENGES FACED IN THE IMPLEMENTATION OF F55A

In India, food industry is of different sizes such as the organised sector,
small scale and unorganised sector, though the small scale sector and domestic
market in itself is quite large. The requisites of standards in each sector are
different. The food chain is infested with various stake holders ranging from
a small farmer lo slreet vendors lo retailers to the big industrialists. The
protocol for standardisation of food articles should keep in mind the actual
users of these standards, environment, the culture and the present infrastructure
of the country which seems to have been overlooked by the legislators.

The major stumbling block for the implementation of the Act is the population
of India which is 127,42,39,769, and is 17.25 per cenl of the global population™®
and accounts for a third of the world's poor as remarked by the World
Bank™ earlier this vear, When one third of the people are hiving below poverty

line, access lo food in itself is a major challenge »nd the concept of

“food
safety’

is a far cry. The cascading effect of poverty is illiteracy because of
which not many people are not aware of FSSA. Though, this Act was enacted
in 2006 - a decade ago, till today consumer awareness aboul this legislation
in urban areas is very poor and nil among ruralites. People came to know
aboul the existence of this Act only afler the Maggi noodles incident which
took place in June 2015. :

The F55A has uwsed certain expressions without defining them because of
which confusions galore, Expressions like '
‘Good Hygienic Practices” and
have not been defined at all,

Good Manufacturing Practices’,
‘Hazard Analysis and Critical Control Poinl’

Another glaring loophole is thal the Acl expressly exempls the animal feed
and standing crops or plants prior to harvesting” from its purview, It is
common knowledge that pesticides, insecticides find their way into the animal
feed and alse into the end agricultural produce.

sately must be a comprehensive endeavour.

An effort to achieve food
Food safety can be achieved
only by initiating reforms in agricultural practice, dairy sector and poultry
farming. The expression ‘sub-standard™ is nol well articulated and states
that even if the food article does not meel the standards set by this Act, the
food is still not considered unsafe, If this is the case, then there is no point
in subjecting the food to test to see if they will meet the requirement under
the law.

i K]
L]

Jansankhya Sthirata Kosh or National Population Stabilisation Fund (NTSF) 2007

planningcommission.nicind reports / genrep/ rep_hasim 1700 pdf {accessed o 21/12/2004
H.am}

FS54 Sec
Il Sec 3 (1) (#x) 'Sub-standard’,
does not meet the specified standards but not so

=) =

V1) ()
an article of food shall be deemed (o be sub-standard if it
jhz‘%‘; rendestHE article of food unsate.

=1
4l
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in Malaysia and Singapore, India might be more successful in ensuring that
this sector also maintains acceptable standards of hygiene and cleanliness.
In a survey conducted by the Maharashtra government health department
in 2006 it was shown that up to 20-25% of houschold food expenditure is
incurred outside the home and some sections of the population depend entirely
on street foods. There are millions of single workers without families and a
large tloating population who move in and out of the city for various purposes.
These people largely depend on street foods for their daily sustenance from
places of work, hospitals, railway stations and bus terminals. The food at
these shanties are generally prepared and sold under unhygienic conditions,
with limited access lo safe water, sanitary services and garbage disposal
facilities. Hence street foods pose a high risk of food poisoning due to microbial
contamination, as well as improper use of food additives, adulteration and
environmental contamination,

* An important CAC guide lines for food processing companies is to follow a
food quality management system called Hazard Analysis and Critical Control
Pomts (HACCTE). Most of the countries have adopted the Codex Alimentarius
Commission’s guidelines, but unfortunately in India, FSSAT has not been successful
in ensuring that all food processing industries follow this guide line.

The Tiffin suppliers who are popularly known as Dabbawalas in Mumbai*,
how will the same food safety laws be applied to them. If applied, the Act
will restrict the manufacture and supply of economically priced food that
serve millions of poor consumers and office-goers every day. The Act does
not differentiate between the food products being manufactured by the
agribusiness companies and the food products being sold by street hawkers
and dhabas®™ that dot the national highways. “Both organised sector and

Il

A dabbawala 5 a person in Mumbai, India, whose job s carrving and delivermg freshly-
made food from home in tunch boxes to office workers, They are fonmally Enewn as MTBESA
(Mumbai Tittin Box Suppliers Association), but most people refer to them as the dabbawalas.
The dabbawalas originated when India was under British rule. Since many Brilish people
who came o India did not like the local food, a service was set up to bring lunch to their
offices .*'-Il'ﬂ:ik’liﬂ from their home, The 100-odd dabbas {or lunch boxesy of those davs were
carried around in horse-drawn trams and delivered in the Fort area, which loused important
olfices. Today, businessmen in modern Mumbai use this service and have become the main
customers of the dabbawalas. In lact, the 5000-strong workforce (there are 2 handiul ol
waomen) s so well-known that Prince Charles of England paid them a visit during his recent
trip to India. Several academic institutions regularly invite the dabbawalas’ represeilalives
for discussion, and 1o complement and enhance their academic contenl, At fimes, businesses
find it uscful to illustrate the application of how such a system uses Six Sigma principles to
improve is operations. White J‘(‘I]."i:l' prepared by MBA Students at The University of North
Carolina’s Kenan-Flagler Business School. Nishesh Patel and Naveen Vedula hip:f [/
mumbaidabbawala.in/ (accessed on 9/2/2017 at 8.00pm)

Dhaba s the name given to roadside restaurants in India and Pakistan, They are situated on

highways and generally serve local cuisine. www oxforddic ionaries.com/definition fenglish/
fhalsa, f "
] N
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unorganised sector are regueived to follow the sane laww with regard to specificafions
on ingredients, traceability and food recall procedires which is very difficult for
wnorganised sector entities like street vendors and siall hawkers” . While the
general prescriptions and regulalions spelled out by the Act, meet the
requirements of the agribusiness companies, the same cannot be blindly applied
to the small-time hawkers that provide cheaper food to the working class in
the urban centres. These food vendors are the lifeline of economically
disadvantaged people in urban arcas who have no access to kitchen.

The other challenge is the kind of materials used for storage and packing ol
food, Often food articles are packed in plastic or polythene wrappets which
may not be of food grade. The beverages and water packing bottles have no
controls which can result in secpage of toxins into liquids and the food
packed. Regulation 2.314(2), The Food Safely and Standards (Prohibition
and Restrictions on Sales) Regulations, 2011, expressly prohibits the use of
plastic articles in com mercial establishments, for the purpose of sale or serving
of food. Plastic articles of any form may be the plastic articles used in catering
and cutlery, unless the plastic material conforms to the food grade. Even
today, food establishments ranging from street hawkers to the posh restaurants
have the fancy of serving the food in plastic plates and packing the food
parcels using plastic sheet or plastic containers. For mstance, Indira Canteens

in Karnataka, is a state owned venture, feeds the people with subsidised

food. At these canteens, hot food is served in plastic plates though FS5ALS '
Regulations clearly demaonstrate that plastic should not be used either in

packing or serving the food, as the hot food, when it comes in contact with §
plastic, plastic will react & release toxing and the food will turn carcinogenic

and will not be fit for human consumption. The ‘charity should begin al
home first’. First, the state owned ventures/ enterprises should give impetul

to the guidelines stipulated by FSSAI i

V. SUGGESTIONS FOR THE EFFECTIVE IMPLEMENTATION OF ES5A

One of the basic requirements for the effective implementation of the Act 15

1. To set up fully equipped laboratories and providing trained manpower [
operate them. All testing has to be conducted only in accredited laboratoriok
as at present not all the public sector food laboratories are accredited. FSSAR
commissioned a gap analysis study for up gradation of 50 tood laboratorl
under the Central and State government. Fhe study indicated that Hhere 15 i
wrgent need to upgrade the infrasiruciure, strengthen staffing and fraining inpul
and put b place nore reliable laboratory managenient and operational procedt
The sub-group addressed Hial a nebwork of efficient laboratores is e backbond
any credible food safely tnitiatoe. Most of the existing food Inboratories i

43, Ravolapti Madhavi, "s Food Safety Lurking in The Food Safety and '-w'/t.;unu.!nrﬂﬁ Act 2HGE

Supreme Court lournal, [5th May to L2th une, 2008], Vel 4 "\
Pané:; E
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infrastructure and facilities for testing of residucs, hewoy metals aind nicrobiological
paraneterst

3. Itis heartening to note that food testing science and technology is continuously
evolving each day. The advanced and hi tech instrumentation ancd techniques
to detect the minute levels of adulterants and undesirable substances in food
articles demands sophistication right from the beginning like say, sampling
and handling of sampling. With the advancement of technology, globally
the legislations dealing with food have become more stringent than ever
before and demanding the food industry to cope up with the thus set high
standards as far as the quality of {ood is concerned. But lack of skilled human
resource and adequate infrastructure circumvent this.

4. The F5AI1 and its allied committees namely, scientific committees, scientific

panels, the central advisory committee require very efficient and highly skilled
statf which are hard to come by.

LR

Adding fuel to fire is the changiug scenario of food standards and their
typical rigid requirements do not reach rural India where major portion of
Indian population resides in rural India. Farming community is unaware of
the unhealthy inputs that should be avoided in the farming practice in the
[orm of insecticide, pesticides and chemical fertilisers, as it is a common
knowledge that whatever goes in has to manifest in the final product, if the
raw material for the food processing industries are adulterated, it is imminent
danger that the end product will also be laced with adulterants

0. J'.frclrrg.l’.' agricilineal extension servtces are establisfred across Hu cowndry, neither
thiey provide tnformaiion about Hie prevailing wational and teternational standards
nor do they assist the farmers by tmprrrting technical knowle fee about changing Hie
cultivation practices and patterns fo meet these standards™. In order o set the
standards for food, the availability of true and updated data not anly on
consumer related indicator but also on ingredient related indicators is crucial.

]

[n one of the studies conducted by the Federation of Indian Chambers of
Commerce and Industry, the interviewed respondents strongly opined that
since reliable data for the consumption of food is not available, the FSSAL
should be mandated to embark on a comprehensive monitoring of data relating
to the levels of food additives, contaminant levels and !wnllll survey and
information & data regarding the hazards in the food industry
source must also be collected and acled upon at once™

anc their

8. Campaigns should be conducted by both the state and central governmenl
creating mass awareness among the people about the need for food
which ulbimately results in healthy citizenry.

atrl!,

Government of India, Report of the Working Group on Drugs and Food Regulation for 12t
vear Plan, No 2(8)2010, Planning Commission, New Delli, May 2001 at p 41
Shecla Fillai, "RIGHT TO SAFD FOOD: LAIWS AND REMEDIES Vol 41, No.
(2002 119-135

FICC], Foed :“'.r.';.'.!_l.r Skandurds. Ack- An ||I|'|,|!'|'i'\-_|r|..l P:'_r_"Jl.u'fr_",", \]‘I'!".
2007 available at foodsaletynews. filters 1.-.-:=|'d}'l:|'v_',-._t'll,1'%4| (acpesstd on 9/ 2/2017 atl 8.00pm)
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Special Economic Zones and Labour Laws in India

Dr. Sumithra. R*
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ABSTRACT

The migration of people from rural areas to the urban areas in search of better
pastures has given rise to a varied form of exploitation of the man power. The

eople in order to make both ends meet in urban areas go the extra mile even to the
extent of pushing themselves to the brink of exploitation. They are compelled to do
<o as the same is inevitable. The helplessness of these people is taken undue advantage
of by the people who have set up their business enterprises in the Special Economic
Zones. The statute enabling the setting up of Special Economic Zones has not exempted
the application of labour laws there, yet, they are almost entirely absent. The study
undertakes the different kinds of exploitation that the people working there are subjected
to. Thousands of workers, try to earn their living in an atmosphere of unsecure
employment and uncertainty. This is one of the problems that the urbanisation has
led to and ultimately has resulted in urban impoverishment.

INTRODUCTION

At the outset, the main aim of all our labour legislations is to safeguard the interests
of our labour force. These labour legislations have unqualified application to the
ontire workforce. But this is not true in reality, as there are few islands that are
created by the enabling legislation where these labour laws are either flagrantly
violated or partially adopted but majorly omitted. These islands are Special Fconomic
Zones (SEZ) which are suppased to be the saviours of our economy as they allege to
create more employment op portunities, bring in investments both from outside the
country as well as local investors thus boosting the economy, to bring in more foreign
exchange and better technology. India copied the idea of SEZ from its neighbour
China, where SEZs have contributed 22% of China’s GDF, 45% of total national foreign
direct investment, and 60% of exporls. In China, SEZs have created over 30 million
jobs, has increased the income of participating farmers by 30% and boosted
industrialization, agricultural modernization, and urbanization. In India Special
Fronomic Zones, Act was pa::.!;cd in 2005 by the Central government which resulted
in setting up of SEZ in different parts of the country. As the subject of labour comes
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under the Concurrent list, the respective state governments are also authorised to
pass their legislations based on the central legislations, modifying the same to suit
their needs. The objective of this paper is to highlight the resultant conflict between
globalisation and labour exploitation in the enterprises situated in SEZs.

Alter the selling up of these SEZs in India, the successive governments have been
highlighting only one face of these SEZs ignoring the fact that the labour laws are
flagrantly violated in these SEZs. But the Ministry of Commerce and Industry in its
letter to the Press Information Burcau dated 07" August 2015, has very clearly stated
that “the Central Government shall have no authority to relax any law relating to
the welfare of the labour in the SEZs. All Labour laws are applicable in Special
Economic Zones. The rights of the workers/labour are therefore protected under the
SEZs Act. Ongoing review and reform, as necessary, of Government policy and
procedure is inherent to Public Policy. The Government, on the basis of inpults/
suggestions received from stakeholders on the policy and operational framework of
the SEZ Scheme, periodically reviews the policy and operational framework of SEZs
and takes necessary measures so as to facilitate speedy and elfective implementation
of SEZ policy”.

NEED FOR THE STUDY

The Researcher finds the need to study this topic because of the flagrant violation of
the labour laws in the SEZS, one of the results of the urbanisation, SE7s will be set
up only in the urban areas congesting the alrcady scrawny resources, SEZs have
become the islands of non application of labour laws. The Researcher only hopes
that these anomalies will be avoided in the labour code which is in the olfing.

OBJECTIVE OF THE STUDY

Objective of the study is to find out various ways in which the basic rights of the
workmen are violated and how the labour laws are being buried in the SEZs. Workmen
still go to work in these SEZs owing to large scale displacement of the people from
the rural areas to urban areas in search of better pastures.

METHODOLOGY ADOPTED

The methodology adopted is doctrinal based on both primary sources like judgements,
Acts, decisions of the court, law commission reports and Secondary sources like
journals, articles.

What are SEZs

bhZ is a designated geographical area where widespread/extensive infrastructural
tacilities, fiscal support and logistics support is extended by the state lo enterprises
to set up their business in these zones to promote the manufacture of goods for
exports and to create more employment opportunities for the localities, SEZs can
also be described as a geographical region that has economic laws that are more
'
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liberal than a country's typical economic laws. SEZs in India were established lo
instil confidence in the investors (both foreign and domestic), to generate greater
economic activity and employment. The objectives of the SEZs also extend to promotion
of export of goods and services, development of infrastructure. SEZ Act, 2005 is an
enabling legislation for the creation of S5EZs.

MNeed for SEZs

SEZs are supposed to act as a medium by not only attracting the companies and
enterprises from different countries which are looking out for cheaper, £Conomic
and efficient location to establish their offshore business, but it also encourages the
local business enterprises to improve their export with the aid of new toreign partners
at competitive price through a proper channel. The states in turn will have to offer
relaxed tax and tariff policies which are different from the rest of the economic areas
in the country, like duty free import of raw materials and tax exemption on the
exports by the industries set up in the 5EZs.

Though the SEZ Act, 2005 over rides some laws like providing financial benefits to
enterprises located in SEZ, the Act mandates that in relation to labour and other
standard/statutory labour laws will continue to be applicable in the SEZ. But the
implementation of labour laws in these zomes is not to be done by the Labour
commissioner but by the Development Commissioner of SEZ, who has been conferred
with substantial power over all aspects of goveérnance of the SEZ. Economic reforms
initiated by successive governments and the proliferation of SEZs in various parls of
the country were thought to generate millions and millions of job avenues. The
ensuing employment generation was supposed to compensate for the huge revenue
losses suffered by the state, the sweeping displacement of the farmers and regional
economic disparities. But the implementation of the SEZ Act, 2005 has pointed towards
the serious apprehensions on the working conditions of the workers at the SEZs.

The Researcher is appalled about the kind of employment that exists in these SEZs
that lures the investors with the promise of cheap labour and forced work environment.
It is to anybody’s guess that the SEZs promise of low-cost labour and a peaceful
working environment will entice the investors to forego the interests of the workmen
working in the SEZs. Even a thorough reading of SEZ Act does not establish if the
labour laws governing the entire country are the same as those applicable to workers
working in these SEZs. But on a closer inspection, it becomes obvious that workers
working in the SEZs are subjected to a customized regime which omits the applicability
of majority of the labour laws. One of the tools adopted by the employers lo circumvent
the application of labour laws is to hire the workmen on contract basis as casual
labourers than the regular workmen. “Any attempt to dilute the constitutional
imperatives in order to promote the so called trends of Globalization may result in
precarious consequences. At this critical juncture the judge’s duty is to uphold the
Constitutional focus on Social justice without being in any way misled by the glitz
and glare of globalisation”.
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Objectives of the 5EZs

The first and the foremost objective as contemplated by the SEZ Act, 2005 is to
create multi fold employment opportunities to both skilled and unskilled workers.
The setting up of SEZs leads to a both direct and indirect employment opportunities.
Once a 5EZ is set up, the areas and localities in and around it will automatically
witness development in the form of townships and the establishments of commercial
ventures. Over a period of Hme, the vicinity becomes a hub of economic activities
like malls, commercial complexes and amusement parks. All these could be considered
as large scale indirect employment opportunities and sources of income. People who
are unskilled will be absorbed in these establishments as we have been witnessing
mass exodus of people from rural areas to urban areas in search of better opportunities.

The second objective is to attract the foreign investors by extending liberal trade
policies, tax exemptions on returns on exports, exemption of custom duty on imports,
exemplion of income tax for a specified period of time. All these in turn will boost
the exports and our local tradesmen may also be benefitted indirectly in terms of
supplying goods to them. But unfortunately, the goods manufactured in these SEZs
are primarily meant for export and never enter our local markets. We sacrifice the
interests of our workforce to satisty the needs of foreigners and foreign establishments,
it is like "Rob Peter to pav Paul’

Reason Behind Exempting the SEZs from the Application of Labour Laws

With the SEZ's endeavour to push for labour intensive export oriented consumer
goods, the enterprise is located at the border between the formal and the informal
sector, drawing the labour force from the agricultural sector. The moment a person
is employved, he becomes entitled for all statutory benefits available for a workman
in a formal sector, which in turn automatically escalates the production cost and can
also dampen the national and international investment. Given the Indian labour law
as well as the structure of the enabling law associated with SEZs, the available
solution in such a situation has been to overcome the practice of law in a manner
minimizing the coverage of labour law without actually challenging the law.

I'he SEZ Act 2005 received the assent of the President on 23/6/2005. Though the Act
is unspoken about the labour laws that are to govern the rights of the workers in
BEZs, a cursory reading of the Act reveals that the labour regime with respect to
their rights has not been altered. But, upon close inspection of the administrative
documents submitted by states, it is clear that the regulatory regime applicable to
the labour force in the SEZs has been considerably moditied to suit and to protect
the interest of the investors.

Short Comings of SEZ Act, 2005

Fhough SEZ Act, 2005, is a special legislation enacted for the establishment and
administration of the SEZ s still it suffers from some of the following lacunae.
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Shift of Power from the Labour Commissioner to the Development Commissioner

The Act has ousted the labour comimissioner of his powers, authority and jurisdiction
over the SEZs. Section 12 (3) of SEZ Act, 2005 has conferred the administrative
control and power in SEZs on the Development Commissioner, who is also invested
with the powers of the head of the Unit Approval Committee. This committee 100ks
into the grant of Hoences and registration of the unit, resolution of commercial dispules
and also disputes between the developer and the unit. The Government in an atltempl
to ensure smooth and uninterrupted functioning of the SEZs without any hindrances
as regard labour issues has rransferred the administrative powers of the Labour
Commissicners (o the Development Commmissioner. This is done to support the Foreign
Direct Investment, because it is the primary responsibility of the Development
Commissioner 1o See to it that the enterprises in SEZ. function withoul any hindrances,
disturbances and interruptions and to make surt that the SEZs turn out ample earnings.
Hence, there any form of labour rights redressal mechanism is only in paper and is
conspicuous by its absence.

Deprival of the L.abour Courts of their Jurisdiction on SEZs

The SEZ act, 2005 has curtailed the Labour Courks of their jurisdiction 1o entertain
disputes emanating from SEZs and has instead created a Special Court under 23(1).
The state governmt-.nt may with the concurrence of the High Court or the Chief
Justice is empuw::md to designate one or moTe courts to try suits of civil nature
arising, in SEZ5 and also notified offences committed in the SLZs. The Act has completely
barred any other court other than the designated court to try any suil.

Working Conditions and Minimum Wages

The motto behind setting up any SEZ is un-disputably profit making. SEZ Act does
not speak about the implementation of the Minimum Wages Act, 1948 in SEZ, il
gives an opportunity to the employers O exploit and pay the Wages which are far
more less than prescribed by the Minimum Wages Ac, 1948. 1t is documented that
the minimum wages are generally not paid in any SEZ and the working conditions
are also inhumarn. More often, the workers are made 0 work extra without any extra
financial benefit. There are instances where the employer categorises the workmen
as apprentices beyond the pﬁmissible limit and escapes from the payment of proper
wages. There are instances reported where a worker has been an apprentice for 6-7
years. There will be an inordinate delay in absorbing them as a regular employce
only to dodge the payment of minimum wages to them. The absence of facilities
such as, secreational facilities, canteen, créche of dining space t© provide decent
working conditions to workers is comMmon in most of the units in SEZ.

Occupational hazards, stiff targets. overwork and wnthealtly working environment take a foll

on the hwealth L\‘_J" waoiker. In fact, the SEZ units are mandated to furmish the cunsolidatud

annual reports in the p:escribed form to the Development Commissioner which ncludes

the periodical / statutory returns required by the "r"k’(:-ricman’s Compensation Act,
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Payment of Minimum Wages Act, 1948, These returns can be construed as a self
certification regarding the payment of minimum wages in the SEZ which is also a
conclusive proof as to the payment of minimum wages. It accords blanket immunity
to the employer against the violation of Minimum Wages Act. It is an irony that
even after the government extends all kinds of support o the SEZs, there is no
government report on the current status of wages or the social security of the workers
working in units of SEZ. Studies have shown that Minimum Wages Act, 1948 has
been implemented only on the paper as far as SEZs are concerned. Social security
and Labour welfare measures like Provident Fund, ESI and bonus are limited only
to the regular workers.

PROHIBITION OF TRADE UNIONS

Article 19 (1) (¢) of Indian Constitution guarantees the fundamental right to form
association and unions. The right to form association implies the right to form trade
unions. Trade Unions Act, 1926 and the Industrial Disputes Act, 1948 (1D Act) Iﬁgalisd
the right of the workers to form an association or a union and bargain collectively
notwithstanding the restrictions on certain employments including those in the
government sector. Section 22 (2) of the Trade Unions Act, 1926 stipulates that not
more than one third of the office bearers or five of them, whichever is less can be
persons who are not employed in that particular enterprise and they could be outsiders.
So, in principle, 50 percent of the office bearers of a trade union could be people not
working in a particular industry. Buk, to make matters worse, the state governments
are making major changes to the labour laws only for the SEZs, wherein it is proposed
that the outsiders will not be allowed into the trade unions in SEZs resulting in a
monopolistic - employer sponsored trade union and as can be gauged by anybody
they will act as the mediator of the employers to repress the legiimate struggle by
the workers. So if the non workers do not have an access / entry into the SEZ, the
dream of forming an association or a union is a far cry and is a hallucination. On
top of it, the state governments are making major amendments to the labour laws
for the SEZs, where it is proposed that outsiders will not be allowed in trade unions
in SEZs with the consequence that employer sponsored trade unions shall have the
monopoly and will act as the agents of the employers to suppress any genuine
labour struggle. Many of the times, workers are sacked for having demanded the
implementation of ID Act and the Trade Unions Act, 1926.

BAN ON STRIKES

A major reduction in labour laws in SEZs is that, SEZ Rules, 2006 direct the governments
\v declare all activities in the SEZ as “Public Utility Services”. Since the subject
matter of labour is under the concurrent list, both the Central government and the
slate government have the power to make laws with respect to it. Through amendment
majority of the states have notified and placed the industries in First Schedule of the
{1) Act. Section 2(n) (vi) of the I D Act, authorises the government to declare in the
public interest, an industry as a “Public Utility Service”, implying that the workers
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cannot go on strike in the ordinary course. This is one of the controlling mechanism
adopted to thwart the labour rights available to the workers though under the 1D
Act workers have the restricted right to strike. The workers are not allowed to strike
the work unless they give a six weeks advance notice and alse not during the conciliation
proceedings. A strike by public utility workers shall be construed illegal if it is
called for in contravention of Section 22 of the ID Act.

UNCERTAINTY OF EMPLOYMENT/ JOB INSECURITY

As we have already noted, there are no trade unions in the SEZs which is blessing in
disguise for the employers. The emplovees in the SEZ are at the mercy of the employer
to retain their job. The employers hire and fire the employees at their whims and
fancies jeopardising the job stability of the employees. Fact finding reports have
exposed that even if there are any unions, the leaders are hand in gloves with the
employers and as we have already mentioned in the trade unions al these SEZs, the
employers enjoy the monopolistic rights and the leaders will act as the agents of the
employers. There are instances reported wherein the conditions that are stipulated
under Section 25F of the ID Act were also not met because the prevailing [ Act in
practice in SEZ has no applicability in this regard. The workers may not be reinstated
and back wages may not be paid even then, these workmen are barred from going
to the labour court as per the dictum of SEZ, Act.

It has been observed that most of casual or contractual workers are not even given
any formal appointment letters, contract papers or proper identity cards as proof of
employment. Since workers do not possess records or proofs of employment, they
can be hired and terminated without any reason. These contractual employees are
not directly hired by the units in SEZs but through a Labour Contractor. Most of the
times the same contractor supplies the labour force espec ially the unskilled and the
menial stafl to the entire SEZ. So even if the workmen change their job, invariably
they will be under the same contractor not resulting in much of change in terms of
conditions of employment or the wages. Wages due to the workers are paid to the
contractor and the contractor in turn pays the same to the workers but not before
deducting his commission. There is another gruelling truth that is the practice of
employing the workers only on contractual basis and the job lasts for only 8-10
months then the contract gets terminated. These workers are again re-inducted in 2-
3 months again on a contractual basis. This is done to ensure that they are not the
workers for one full year which entitles them to all labour benefits. This is done to
disturb their continuity of employment.

MISERABLE STATE OF WOMEN WORKERS

The concept of empowerment of women through employment is the S5EZs is a mere
misnomer. Majority of the hired workforce is women workers who are contractual
labourers and they lack bargaining power resulting in their exploitation. Though the
authorities claim that there is no gender discrimination in wages paid to the men
and women workers, but in practice, discrimination does exist. The wages paid to
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women is proportionately less compared to men folk. The labour department does
not have much power to control these menace in SEZs as these are protective zones.
The companies prefer to employ young women who are unmarried as they will be
immune from family responsibilities which mean long working shifts, no maternity
benefits eke.

[he stress is on minimising the production cost by employing the available cheap
labour so thal prices remain competitive in the global market. It is the labour that
suffers the brunt of tight competition in the international market. To mect the production
targels, women are compelled to work harder and longer until they burn out or quit.
Another study conducted by Mr Swaminathan in 2005 reveals “ the crucial sttuation of
women workers in SEZs, as they suffered from frequent headaches due to tension and internse
conceitbration at work place, acute back pain, joint pain, swelling in the legs, severe abdominal
pain, various types of allergies, skin ailments and piles” (the resull of sitting in the same
position for hours). Non-implementation of social security measures in SEZs is evident.
All these will ultimately result in job insec urity, high work pressure and stress and
not surprisingly, premature burnout. A fact finding report on the workers and
environment impact of Falta SEZ in West Bengal, located at around 55 kilometres
from the heart of Calcutta city stated that there are no mechanisms for ad dressing
these women workers grievances, and a life of low wages, permanent job insecurity
and hazardous working conditions is what these workers face. Now that the
governments have allowed the women to work in night shifts, women are even
more vulnerable to varied hazards,

Cases of sexual harassment have also been reported by a large number of women
labourers. An intensive study conducted by the Society for Participatory Research in
Asia (2000) on SEZ units has observed that the problems of sexual harassment are
rampant but nol reported due to prevailing social stigma. The supervisors in the
units are generally male and they use highly objectionable language with female
workers. It has also been reported that if a female worker is not able to meet the set
production target, the supervisors even abuse them physically. Supervisors and
contractors have been delegated with power to terminate any casual/contract worker,
and this in turn creates fear and insecurity among female workers and can also lead
to their sexual exploitation. Most of the times, if a female worker gets pregnant, her
employment is terminated.

CONCLUSION

SEZs do offer a glimpse of world-class industrial infrastructure. However, beneath
the entire slick looking infrastructure, one cannot hide the truth of working conditions
and the dismal status of workers. It is evident that SEZ Act has contributed i non-
implementation of labour laws and has encouraged it to a large extent. Various provisions of
SEZ Act have ensured that the voice of the workers will go unheard. Political econonny has
created new citizenship, as it is visible in SEZ units. It has been observed that, the
workers are not voicing their ire/ agony primarily due to the availability of the
surplus labour at even more lower wages which has been further fuelled by the
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absence of trade unions in SEZs. Workers are more often than not are compelled to
pose a rosy picture of their work place when the factory inspectors or endquiry
commissions come calling them. Unils located in SEZs are declared to be public
atilities which has restricted the right of work men to go on strike and has red uced
the scope for collective bargaining by the workers. All these have resulted in exploitative
work culture in SEZs, mainly with regard to the unorganised labour market.
Consequently all this will impact the real development of the country negatively.
Waelfare measures should be undertaken rampantly in the SEZs so that the working
conditions could be improved.

The SEZs have only strengthened the hands of the corporate elites which are already
an enriched class. SEZs portray a lacklustre form of administrative affairs. The
Researcher is mystified as to whether the trade liberalization and the proliferation of
SEZs which sought to generate heightened economic achivity and employment
opportunities, is worth the miserable plight of the workers. Globalisation which is
an engine for growth ought to benetit all people and should prove to be a boon and
not a bane. It is not globalisation per se but the unfair and damaging effect from the
way it is developing that is the humanitarian problem. The islands of labour law
anarchy in the form of no labour law implementation, created by the SEZ Act should
be stopped. The Researcher only hopes that the labour code which is on the anvil
will address this anomaly.
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HUMAN RIGHTS DIMENSION IN FREEDOM OF RELIGION
AND NEW DIMENSION OF SECULARISM IN INDIA

Sadashivappa M.S". & Dr. M.S, Benjamin™

ABSTRACT

Human Rights may be regarded as those fundamental and inalienable rights
which are essential for life as Human being. Human rights are the rights
which are possessed by every human being irrespective of his or her
Nationality, Race, Religion, Sex etc., simply because he or she is a human
being. Human rights are the foundation of all basic freedoms, liberties,
justice, democracy and rule of law in the world. They are necessary to
preserve, protect and promote peace in the world.

Freedom of religion is a principle that supports the freedom of an individual
or community, in public or private to manifest religion or belief in teaching,
practice, worship and observance. Freedom of religion is protected under
various International instruments and under various provisions of Indian
Constitution. In India every person has right to freedom to choose and
practice his or her religion. Freedom of worship-of belief and non- belief is
an important element of democracy, contributing to social peace,
encouraging full political participation.

In India judiciary has played pivotal role in protection of basic human rights
and fundamental freedoms by recognizing freedom of religion includes
freedom of conversion also, which may play a significant role in the judicial
history concerning protection of human rights particularly right to freedom
of religion.

In this Article Author will discuss the new dimension of secularism, reason
for conversion, Untouchability, religious fundamentalism, fanaticism,
targeting religious minorities, religious hate speech which are hurdle to the
National growth and internal security.

Keywords: Human Rights, Secularism, Freedom Of Religion.
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INTRODUCTION

Human Rights may be regarded as those fundamenta] and inalienable rights which are essential
for life as Human being. Human rights are the rights which are possessed by every human bein g
irrespective of his or her Nationality, Race, Rel; gion, Sex etc., simply because he or she 1S a
human being, Human rights are thus, those rights which are inherent in our nature and without
which we cannot live as human beings. Human rights are sometimes called fundamenta] rights
or birth rights or basic rights or inherent rights or natural ri ghts. Human Rights take new forms

according to the changing requirements and needs of contemporary times.

Freedom of religion is a principle that supports the freedom of an individual or community, in
public or private to manifest religion or belief in teaching, practice, worship and observance,
Freedom of religion is protected under various International instruments and under various
provisions of Indian Constitution, The Indian Constitution provides for the religious liberty of
both the individual and associations of individual united by common beliefs, practices and
discipline. The freedom of religion guaranteed by the Indian Constitution is not confined to
citizens but extends to all persons including aliens. Thuys religion refers to the body of ideas as
well as the practices and performances peculiar to a religion. ! It ig considered By many peaple

and most nations to be 4 fundamental human right.

Religion is a fundamenta] human right that protects the conscience of al] people. The frecdom
of religion guaranteed by the Indian Constitution is subject to various restrictions. Religion is
commonly but not always associated with a particular system of faith and worship of a
transcendent diety or dieties. In human rights discourse it includes support for the right to non-
religious beliefs, such as atheism or agnosticism. In 1993 the Human Rights Committee
described religion or belief as theistic, non -theistic and atheistic beliefs as well as the right not
to profess any religion or belief Freedom of worship-of belief and non- belicf 1S an important
element of democracy, contributing to social peace, encouraging full political participation.
Religious tolerance and equal treatment of a]| religious groups and protection of their life and

Property and places of thejr worship are an essentia] part of secularism enshrined iy our

Constitution,
Meaning of Freedom of Religion

The word ‘Religion’ which comes from the Latin word ‘Religare’ means ‘to tieﬂ' ‘to bind fast’

[
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religion is a. system of belief in the existence of supernatural beings. According to ‘Emile
Durkheim’ Religion is a ‘unified system of beliefs and practices relative to sacred things.” It is
ditficult to define the term religion; however it may be described as ‘Man’s faith in a power
beyond himself’ or a belief in an Everlasting God’, who manages the affairs in the world and
gives reward or punishment to beings according to their Actions, What constitutes essential
part of a religion 1s primarily to be ascertained with reference to the doctrines of that religion

itself, which are subject to judicial scrutiny for this purpose.?

In the case of Davis V. Benson” the U.S. Supreme justice Field observed that the term religion
has reference to one’s views of his relations to his CREATOR and the obligations they impose
of reverence for his being and character and of obedience to his will. Constitution of India does
not define the term religion. In Indian context, it is not always enough to say the term religion
as reference to one’s views of his relation to his creator, because a religion like Buddhism or
Jainism does not believe in God or Creator. Thus the word “Religion’ is not to be confined to
a system of beliefs, tenets or doctrines but should be seemed to include the scheme of forms,

rites and ceremonies forming part of a religion or religious denomination or sect.
Historieal Background Of Human Rights And Freedom Of Religion

In the development of the idea of the Fundamental rights of man, the notion of the law of Nature
played the paramount and principal part, with the Stoics in Greek and Roman history, along
with Cicero and subsequently with the Christian Fathers, it was Natural law, as lying behind
and above all positive law, which was the transcending authority delimiting the earthly power
of the State in relation to the Individual.* Human Rights are outcome of Natural Rights. Men
are born and remain free and equal in rights, the purpose of all political association is the
conservation of the Natural and Inalienable rights of Man; these rights are Liberty, Property,
Security and Resistance to Oppression.” Magna Carta of England granted by King John in the
year of 1215, which established the principle that everyone is subject to the law, even the King,
and guarantees the rights of Individuals, the right to justice and the right to a fair trial. The
Virginia Declaration of Rights of Men, including the right to reform or abolish *inadequate’
government. The Constitution of United States of America enumerated various Human Rights.

French Declaration of 1789, is very important document which granted Right to Equality,

? Quereshi V. 8.0. Bihar, AIR-1958 S.C. 731.

T133 U.5. at 342, 1889,

* Implementation of Basic Human Rights, Manoj Kumar Sinha, Lexis-Nexis, 1# edition-2013.

* The New Universe of Human Rights, 1.S. Verma, Universal law publi igy)m.pvt.ILd,Il]M,edit[ﬂn,pagc-dz.
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Liberty and Fraternity. These documents played very vital role in protection and conservation

of Human Rights.

The Twentieth Century saw the codification of common values related to freedom of religion
and belief in numerous International Treaties, Declarations and Conventions. The United
Nations recognized the importance of freedom of religion or belief in 19489, whic]1 states
‘Everyone shall have the right to freedom of thought, conscience and religion’. This right shall
include freedom to have a religion or whatever belief of his or her choice’. Similar provisions

can be found in other conventions and also Regional and Specialized human Instruments,

In 1966 the United Nations adopted the International Cavenant on Civil and Political rights,
which reads as ‘“Everyone shall have the right to freedom of thought, conscience and religion.
It includes freedom to have or to adopt a religion or belief of his choice and freedom, either
individually or in community with others and in public or private, to manifest his religion or
belief in worship, observance, practice and teaching.*In 1981 the General Assembly made
studies towards achieving the goal of introducing a treaty on Freedom of Religion ar belief,
adopting the ‘Declaration on the Elimination of All Forms of Intolerance and of Discrimination
based on Religion or Belief. It lacks any enforcement procedures it remains the most important

contemporary codification of the principles of freedom of religion and belief,

Human Rights as such are incorporated in various International Human Instruments, such as,
the International Covenant on Civil and Political Rights-1966, and the International Covenant
on Economic, Social and Cultural rights-1966, regional human rights treaties, National
Constitutions, Legislations and even Judicial Pronouncements. The range of Human Rights as
contained in these instruments, treaties and national legislations is very wide and covers variety
of rights including traditional Civil and Political rights on one hand and newly developed

economic, social, religious and cultural rights, one the other.
Constitution and Protection of Freedom of Relgion

India as a land of many faiths enjoyed a long tradition of religious tolerance. The tolerance
shown by some Indian rulers indeed furnishes some of the outstanding instances of religious

tolerance in World history. The Indian Constitution forbids promotion of any particular religion

¢ Universal Declaration of Human Rights-1948. ’I ! ; L
! Article-18 of Universal Declaration of Human Rights-1048, e al
* Article -18 of Intemnational Covenant on Civil and Political Rights- 1966, princip - aE | A
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by the State. It enables the State to make grants for religious purposes without discriminating
between followers of different faiths. The Constitution of India confers on every person the
right freely to profess, practice and propagate religion. The provisions ensuring the freedom of
religion that is, Articles 25 to 28 are incorporated in the form of justifiable fundamental rights
and every citizen in the country irrespective of his religion is allowed to move the Supreme

Court for enforcement of these rights which form the basic core of Constitutional Secularism,?

Constitution of India also protects the Freedom of Religion in its various provisions. Such as
Article-13, declares the inconsistent laws against part-IlI or other provisions of the Indian
Constitution as void, Constitution also provides for equality before law and equal protection of
laws within the territory of India,'” it extends to freedom of religious laws also. There shall not
be any discrimination on the ground of religion.!! Article -27 of the Indian Constitution
provides for No special taxes for promotion of relj gion. The Indian Constitution explicitly
provides for the state contributions to Hindu Temples and Shrines,'? and also provides no
religious instructions in State educational Institutions. ! Constitution also protects the freedom
of religion under f"LI’ﬁﬂE.S, 16, 29, 325, 330, and 332. Indian Secularism is very unique kind of

secularism in the World.

The Constitution of India accepts the concept of secularism and provides for a secular state.
However many modifications are made in the concept secularism in view of the State and
Society in India. The Constitution of India has provided for its own form of secularism which
1s based on Indian tradition of tolerance and freedom of religion in modern times. In India the
practice of Untouchability, is prohibited under Article-17 of the C onstitution, for this purpose
parliament enacted ‘Protection of Civil Rights Act-1955, which punishes preaching and
practice of Untouchability. Though India is facing these practices even today, which leads to

conversion to other religion and set back to the growth of the nation.
Indian Judiciary and Freedom of Religion

The Judicial justice is the highest kind of justice to be done with aggrieved parties. Judiciary
has played vital role as protector, provider and investigator in modern World. It is the duty of

State to ensure Constitutional mandates, Liberty plays very important role in the inner and outer

! Artiele-32 of the Indian Constitution.
1% Article-14 of the Indian Constitution.

! Article-15 of the Indian Constitution.
12 Article- 290 of the Indian Constitution.
¥ Article -28 of the Indian Constitution.
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personality of person. Freedom of Religion is one of such liberty. Religion is a personal matter
and hence the State shall not interfere in the personal matters of Religion. In case of violation
of the Fundamental Rights, the Judiciary has played very important role in India. In this way it
is concluded that the concept of Freedom of Religion enshrined under Article-25 of the Indian
Constitution is very dynamic concept. The Supreme Court of India is really supreme in

protection of freedom of religion guaranteed under the Constitution.

In The Commissioner, Hindu Religious Endowments, Madras v. The Sri, Lakshmindra Thirtha
Swamira of Sri. Shirur Mutt'" Supreme Court laid down first time the *Test of Essential
Religious Practices’. Court held that what constitutes the essential part of a religion 1s primarily
to be ascertained with reference to the doctrines of that religion itself. Court holding the view
that the Mahant was held to have a legal right in the property, which along with the beneficial
interests therein, would be enjoined by him so long as he held his office. The term person under
Article-25- meant individuals and the Mahant of Shirur muth was considered to be such a

person cligible to exert his rights under said article.

Court also held that Shirur muth and its followers came under the purview of Article-26, which
contemplated not only a religious denomination but also any section thereof. The issues
pertaining to administration of religious properties were not malters of religion but in
accordance with the law they can manage the property. Accordingly, provisions which allowed
excessive interference of State officials in Shirur math’s administration were struck down.
Section-21 of the said Act'’- held unconstitutional, since interference the freedom of religion.
Section-76 of the Act- to be a statute imposing taxes which levied beyond the legislative

competency of the State Legislature, thus, finding it liable to be struck down.

In S.R. Bommai, v. Union of India, ’ﬁmainly discussed on Constitution of India-1950, Preamble
and Articles-15, 16, 25,26,27,28,30,51-A, 356, Scope of Preamble, Secularism-Meaning, role

of Religious tolerance, equal treatment of all religions and Concept of Positive

Secularism. Religion vis a vis Secularism is a part of the Basic Structure of the Constitution
and also Effect of 42™ Amendment. Articles-14,15,16,26,30 and 44 by implication prohibit the

establishment of theocratic State and prevent the State either identifying itself with or favoring

14 ATR-1954-5C 282.

13 Section-21- Power to enter religious institutions, J::Qf/f
16 ATR 1994 5C 1918. " ;
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any particular religion or religious sect or denomination.!’Section 123 of the Representation of
the people’s Act-1951, which prohibits appealing to any religion or seeking votes in the name
of any religion. Section-29-A, states that ‘Every party contesting elections and seeking to have
a uniform symbol for all its candidates has to apply for registration. While making such
application, the association or body has to affirm its faith and allegiance to the principles of

Socialism, Secularism and Democracy, among others.

In Reverend Stainislaus v. State of Madhya Pradesh & Ors."® The Constitutional validity of the
Madhya Pradesh Dharma Swatantraya Adhiniyam, 1968, was challenged in the High Court of
Madhya Pradesh and the constitutional validity of the Orissa Freedom of Religion Act, 1967
was challenged in the High Court of Orissa. The two Acts prohibit forcible conversion and
make the offence punishable. In this case Court observed that the Legislative Competency of

State Legislatures concerning Anti-conversion laws were upheld.

In Indian Young Lawyers Association and others v. State of Kerala of others,'*Supreme Court
lifted the ban on entry of women belonging to menstruating age group in the Sabarimala temple
of Lord Ayyappa in Kerala, holding the view that such prohibition does not only violate the
fundamental right to religion and equality, as guaranteed by the Constitution but is also highly
regressive and derogatory in substance. The issue regarding exclusion of women in Sabarimala
temple was brought before the Supreme Court in 2006 by an association of lawyers through
Public interest litigation under Article 32 of the constitution. In recent past, there have been
several cases where the issue of religion-based equality and protection of religious rights has

cropped up before the courts.

In Mohd. Hanif Quareshi and others v. The State of Bihar (1958-AIR-731) challenged the
Constitutional validity of the prevention of Cow slaughter laws, on the ground that they
infringed their fundamental rights guaranteed under Articles-14, 19(1)(g) and 25 of the

Constitution. They put total ban on the slaughter of all categories of animal of the specics of

"7 Article-14, Equality before law, Article-15, Prohibition of discrimination on grounds of religion, race, caste,
sex or place of birth, Article-16, Equality of opportunity in matters of public employment, Article-25, Freedom
ol conscience and free profession, practice and propagation of religion, Article-26, Freedom to manage religious
affairs, Aritcle-27, Freedom as to payment of taxes for promotion of any particular religion,Article-28, Freedom
25 to attendance at religious instruction or religious worship in certain educational institutions, Article-30, Right
of minorities to establish and administer educational institutions, Article-44, Uniform civil code for the citizens,
Article-51-A, Fundamental duties and Artele-356,Provisions in case of failure of Constitutional machinery in
States.

W (1997-AIR 208)
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bovine cattle. Court held that they did not violate the fundamental rights of the petitioners under
Article-25 as it had not been established that the sacrifice ofa cow on that day was an obligatory

overt act for a mussalman to eschibit his religious belief and idea.

In Dr. M. Ismail Farugui and others v. Union of India,**there was a long-standing dispute
relating to the Ram Janma Bhumi-Babri Masjid structure in Ayodhya which led to communal
tension and violence from time to time and ultimately led to the destruction of the disputed
Structure on 6th December, 1992. This was followed by widespread communal violence which
resulted in large number of deaths, injuries and destruction of property in various parts of the
country. The said dispute has thus affected the maintenance of public order and harmony
between different communities in the country. As it is necessary to maintain communal
harmony and the spirit of common brotherhood amongst the people of India, it was considered
necessary to acquire the site of the disputed structure and suitable adjacent land for sefting up |
a complex which could be developed in a planned manner wherein a Ram temple, a mosque,
amenities for pilgrims, a library, museum and other suitable facilities can be set up. The
Acquisition of Certain Area at Ayodhya Ordinance, 1993 was accordingly promulgated by the
President on 7th January, 1993, By virtue of the said Ordinance the right, title and interest in
respect of certain areas at Ayodhya specified in the Schedule to the Ordinance stand transferred

to, and vest in, the Central Government.

Therefore the Central Government passed “The Acquisition of Certain Areas at Ayodhya Act-
1993, which provides for the acquisition of certain disputed area at Ayodhya and for matters
connected therewith or incidental thereto. Then this Act was challenged on the ground that it
violates the Articles 25 and 26 of the Constitution and the present case not fall within the ambit
of Entry-42, List-III but is referable to Entry-1, List-IT and, therefore, the Parliament did not
have the competency to enact the same. In British India, the right to worship of Muslims in a
Mosque and Hindus in a temple had always been recognized as a Civil right. Section-4 of the
Act abates all pending suits and legal proceedings without providing for an alternative dispute
mechanism for resolution of the dispute between the parties thereto, This is an extinction of the
judicial remedy for resolution of the dispute amounting to negation of Rule of law, therefore,
unconstitutional and invalid.

Section4 can be severable from the remaining Act, accordingly, the challenge to the

Constitutional validity of the remaining Act, is rejected. Pending Suits and other proceedings

2 AIR (1994)SCC-360. i !Qgi’i/
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relating to disputed area, stand revived for adjudication of the dispute. Special reference made
by the president of India under Article-143(1) of the Constitution is superfluous and

unnecessary and does not require to be answered.

CONCLUSION

The protection of Human Rights is necessary for the development and growth of an Individual
personality, which ultimately contributes in the development of the Nation as a whole. Human
Rights and Fundamental freedoms are indivisible, the full realization of Civil and Political
rights without the enjoyment of Economic, Social and Cultural rights, is impossible. Our
civilization lacks humane feelings. Secularism is a passive attitude or religion tolerance. It is a
positive concept of equal treatment of all religions. Laws can be made regulating the secular
affairs of Temples, Mosques and other places of worship and mutts. One cannot conceive of a
democratic form of government without the political parties. If the Constitution requires the

State to be secular in thought and action, the same requirement attaches to political parties as

well.

In India freedom of Religion includes freedom of Conversion also; Anti-Conversion laws
passed by the State Legislatures are the violations of the Constitutional Mandates of
Secularism. Certainly, these legislations affect the religious freedoms. Targeting religious
minoritics groups often takes place. Religious hate speech and religious fundamentalisms are
great set back to the growth of the nation. Religious freedoms includes, privacy of religion,
food and practices which are essential elements of religions. States are under obligation of
Constitutional and International Instruments, to protect the religious freedoms. Political parties,
group of persons or individual who would seek to influence electoral process with a view to
come to political power, should abide by the Constitution and the laws including Secularism,
Demaocracy, Sovereignty, Unity and Integrity of the Nation. They should not mix religion with

politics. They are under the obligation of protecting human rights.
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BASIC HUMAN RIGHT OF A CHILD: DICHOTOMIES
Dr. K. B. KempeGowda’

Children and Childhood across the world have broadly been construed in terms of
a 'Golden Age’, synonymous with innocence, freedom, joy, play and the like. But they
are vulnerable especially when very young. Children are vulnerable hence they need to be
cared for and protected from ‘the harshness of the world outside and around’.Children are
wholly subservient and dependent.Childhood is notlhing short of world of isolation,
sadness, exploitation, oppression, cruelty and abuse.In Ancient Greeks and Romans,
children by and large were taken for granted by their parents and patriarchal society and
they labeled as problem population.Father has endowed with absolute power and
authority over his family (pafriaepotestas) and uncontrolled corporal chastisement over
wife, children and other family members. Ancient Greeks left girls and children born with
disabilities on the wild hill sides, where exposure or animals were sure to kill them.

Five stages of childhood were identified in the Indian tradition.

i) Garbha or the foetal period.

i1} Ksheerda (0 — 6 months) infant lives on milk.

i11) Ksheerannada (6 months-2 years) early childhood in which weaning takes

place.

iv) Bala (2 — 5 years)

v} Kumara (5 — 16 years)

These are associated with major rites and rituals like namakarana, mundan
(tonsure) and upanayana (initiation into religion). These are the process for socialization
of a child.

CONSTITUTION OF INDIA

Before 1950 child related legislations were bits and pieces of various legislations,
implementation of the same were not only tardy but half-hearted. Part 111 and TV of the
constitution recognized the rights of the child for the first time and included several
articles dealing with their liberty, livelihood, development of the childhood, non-
discrimination in education spheres, compulsory & free education and prohibition of their
employment in factories, mines and hazardous employment. Justice is the first promise of

the constitution, preambular commitment and parliamentary imperatives.

" Dr. K. B. Kempe Gowda, Professor & Principal, Vivekananda College of Law, Bengaluru,
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CONSTITUTIONAL GUARANTEES

Art. 21 A: Free and compulsory elementary education between 6 to 14 years.

Art.24: Right to be protected to any hazardous employment till the age of 14 years. Art.
39(e): Right to be protected from being abused and forced by economic necessity to enter
occupations unsuited to their age or strength. Art. 39(f): Right to equal opportunities and
facilities to develop in a healthy manner and in conditions of freedom and dignity and
guaranteed protection of childhood and yvouth against exploitation and against moral and
matcrial abandonment. Art.45: Right to early childhood care and education to all children
until they complete the age of 6 years. Apart from these Articles 14, 15, 21, 23 and 29 are
available.
Right to Education

The judicial craftsmanship and legal engineering of the Supreme Court, many
articles in part-1V were declared as fundamental rights, ex: Art. 45, But the Supreme
Court missed an opportunity to retain its revolutionary interpretation in the Mohini Jain s
Case (1992) and fortified it in Unnikrishnan's Case (1993). Art. 21(e): 86" Amendment
Act 2002

“The state shall provide free and compulsory education to all children of the age
of 6 to 14 vears in such manner as the state may, by law, determine”.

Ng. Komon V. State of Manipur (2010), Gau. H.C. (shifting of school), the court
ordered against the decision of the state to close down Govt. Primary School in a
particular village for shortage of students and shift it to some other place relying upon
Art. 21.

Right Against Exploitation:

Avt. 23 and 24:Nonpayment of minimum wages amount to ‘forced labour’.
People's Union for Democratic Rights Vs, Union of India 1982 (dsiads Case)
&balalHydel Project V State of Jammu and Kashmir 1983, Court held Art. 24 was
enforceable even in the absence of implementing legislation and in a public interest
proceeding. But the SC took note of the sociological angle and possible resistance from
parvents and society to the total elimination of child labowr and allowed continuance of
child labour. (M.C. Mehta V State of Tamilnadu.)

Right to Health and Nutrition:

Art. 38 Impose liability on state to vecure social order for the promotion of the
welfare of the people, 39(¢) provides thar the health and strength of workers, wmen and
wonien and the tender age of children are not abused, the citizens are not forced by
economic necessity to enter avocations wunsuited to their age or strength. Art. 47 Consider
it is the primary duty of the state to improve public health, human conditions of work and

also raise level of nutrition and standard of level of its people. Gaurav Jain V Union of
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India (1997): Children of the prostitutes have the right to eqrm_h'r_v of opportunity,

dignity, care, protection and rehabilitation so as to be part of the main stream of social
life without any pre-stigma attached on them and directed the constitution of a conunittee
fo formulate a scheme for the rehabilitation of such children and child prostitutes and for
its implementation and submission of periodical reports of its registry.
LakshmikanthPandey V. Union of India (1984), Justice Bagvathi framed elaborate
guidelines relating 1o adoption of Indian children by persons inside and owtside of India
in the absence of legislation to contain possibility of child trade for prostitution as well as
slave labour.
Dichotomies

Breast feeding as a basic right:Continuous breast feeding requires conviction on
the part of mother and she requires information to this effect. The advantages of breast
feeding are developing loving bond with the baby, lowered risk of bleeding after delivery,
delayed risk of consumption, reduced risk of Cancer, quicker retaining of figure and
calming effect but in spite of these advantages mother refuse to feed the baby for loss of
beauty and figure. The breast feeding provides a child complete nutrition, protection
against infections, reduce the possibility of allergic disorders, reduced risk of cancer,
better teeth, lower risk of diabetics, enhanced intelligence and protection against sudden
infant’s death syndrome. The following are the relevant legislations which assure
protection to both mother and the child.

(i) The Infant Milk Substitwtes, Feeding Bottles and Infant Foods (Regulation of

Production, Supply and Distribution) Act, 1992,
(ii)  Nursing breaks as per The Maternity Benefit Act 1961,
(iti) Section 11 of Maternity Benefit Act 2015 and 2017. (iv) KCSR rules for
Jeeding mother,

The author is also highlight the ‘Right to know’ of a child in surrogacy and
IVF and Child rights, ensuring Mental Health under The Mental Health Act, and
counseling for the children of farmers who committed suicide and Psychiatric disorder.

Children are vulnerable section of society. The countries future lies in the health
and hetterment of children. However, many legislations and concerted effort of the active
Judiciary, the exploitation of this section of society is prevalent and it poses a danger to
the social health and morality. Hence, there is a need to sensitize every section of the

society to protect children from exploitation and abuse.
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RIGHT TO SAFE FOOD IN INDIA
- AN UNENDING LITANY

Dr. Sumithra R, *

Introduction
‘Food is the most primitive form of comfort”, Food is the fundamental need ol all
living creatures’. ILis inevitable for the existence of life on earth, whose fulfillment
could alone sustain life. As has been propounded globally, Right to Food is a basic
Human Right which is not territorial in nature. However, the obligations to protect
and employ the same in the municipal sphere are primarily domestic, in the
relationships hetween respeclive states and their own people where the major
obligations of national governments are towards the people living under their
jurisdiction. But, the author is dismayed at the stark contrast between the prevailing
harsh reality where people are still struggling for two square meals a day which is
safe for consumption and which meets the requirements of law and an ideal situation
where people would enjoy the basic necessities of life including food, as contemplated
by different International instruments. Unfortunately, Food Security and Food Safety
have remained two different aspects and not part of each other, When food itsell has
hecome scarce, safe and standard food is a distant mirage for the people. Despite,
there being legislation for food safety and standards, injury to the people due to
unsafe food are on the rise. Though food safety has become a global concern yet no
major breakthrough in India.

In 1985, The United Nations General Assembly Guidelines for Consumer Protection’
stated that “When formulating national policies and plans with regard to food,
governments should take into account the need of all consumers for food security

+ Assistant Professor, Vivekananda College of Law, Bengaluru

1 Sheilah Graham was a British-barn, nationally syndicated American colunmist during Hellywoaod's
“Golden Age”.

27 Sec 3 CD Food Safety and standards Act 2006, Any substance, whether processed, partially
processed or - unprocessed, which is intended for human consumption and includes primary
food, genetically modified or engineerad food or foad containing such ingredients, infant food,
packaged drinking water, alcohalic drink, chewing gum and any substance including water used
in faod during its manufacture, preparation or treatment but does not include any animal feed,
live animals unless they are prepared or processed for placing an the market for human
consumption, plants prior to harvesting, drugs and medicinal products, cosmetics, narcotic or

psychotropic substance. A\ S
3 AIRES/39/248,16 April 1985 1 fj}é’f
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and as far as possible adopt standards from the Food and Agriculture Organisation’S
and the World Health Organisation’s Codex Alimentarius Commission®. Right to
safe food has become a global concern because of which United Nations Organisation
is constantly endeavouring to secure this Right globally through various Conventions
and entered into Treaties and Agreemenis with all its member nations. India being a
member nation of the United Nations Organisation is obligated to adopt the
recommendations of the conventions and to implement the obligations under the
treaties and other international agreements. Article 253 * of Indian Constitution
empowers the state to make legislation for giving effect to international agreements
and treaties and for adopting the spirit of the International conventions.

India and Codex Standards

India became a member of the Codex Alimentarius Commission® in the year 1964
when the Prevention of Food Adulteration Act, 1955 was the legislation in India to
deal with the menace of adulterated food. The object and purpose of the Act were to
climinate the dangers to human life from sale of unwholesome articles of Food. 1I
was enacted to curb the extensive menace of food adulteration and is a legislative
measure for social defence.”

The Act suffered from many shorifalls. Erstwhile, the Indian food regulations
comprised of various food laws that were enacted at different points of time under
the ambit of various ministries of Government of India. Historically they were
introduced to complement and supplement each other for achieving total food safery
und quality. The result was that the food sector in India was governed by a number
ol different statutes rather than a single comprehensive enactment. The Food Salety
and Standards Act. 2006 (FSSA) came into effect, subsuming various central Acts,
FSSA has laid lot of emphasis on the responsibilities of the food business operators”
which is in the interest of the general public as it affects the public health and has
lufdl restrictions on the advertisement and prohibition as to unfaif trade practices.”
The Act has set up a statutory Food Safety and Standards Authonty of India {FSSAL)
for laying down science based standards for articles of food and to regulate their

4 A body that was established in early November 1961 by the Food and Agriculture Organization of
the United Hations{FAD), was joined by the World Health Organization in June 1961, Sumeet Malik's
‘Handbook of Food Adulteration B safety Laws' ist Edn 2011, Eastern Book Company, Lucknow
‘Leglslation for giving effect to international agreements’

CAC

Prakash C Juneja, ‘Prevention of Food Adulteration Act and Consumer Protection *, 8, Central

Law Quarterly, 371 (1988}, )

B Prevention of Food Adulteration Act of 1954, Fruit Products Order of 1955, Meat Food Products
Orcer of 1973, Vegetable Oil Products (Cantrol) Order af 1947, Edible Oils Packaging (Regulation)
Urder of 1988, Solvent Extracted 0il, De- Qiled Meal and Edible Flour (Control) Order of 1967,
Witk and Milk Products Order of 1992 and also any order issued under thé Essential Commadities
Act, 1955 relating to food. Yetukuri Venkateswara Rao's, 'Commertary o Faad safety and Standards
Act 2006, Asia Law House, Hyderabad. (2011}
F454 Sec 26
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sale, import to ensure availability of wholesome
{ has established a single reference point, FSSAI
d standards by moving from multi level,
command. Ministry of Health and Family
for the implementation of the Act. Thus
objective of the Act. The

Act adopts the ‘Food Safety Management System’ which includes the adoption of

manufacture, storage, distribution,
food for human consumption. The Ac
for all matters relating to food safety an
multi department control to a single line of
Welfare is the administrative machinery
setting of science based standards is the most important

Giood manufacturing practices, Good hygienic practices, H azard Analysis and Critical
Control Point and such other practices as may be specified by the regulation for the
food business . It is the responsibility of the food business operator to ensure that
articles of food comply with the requirements of the Actat all stages of production®.
The manufacturers, packers, wholesalers, distributors and sellers shall be liable for
such article if they do not meet {he standards set by the Act™. The Act imposes the
responsibility on the food business operator to recall the articles of food if they do
not satisfy the required standards of the Act ", Ifthe Designated officer has reasonable
ground for believing that a food business operator has failed to comply with any
regulations under this Act, he may serve an improvement notice on the food business
operator requiring him 10" take certain measures necessary within the period
mentioned in the notice. [fa food business operator has been convicted of an offence
under this Act and if the court feels that there is a health risk with respect to the food
business, Prohibition order may be imposed on him *, The Food Safety Officer has
heen conferred with several powers and on any misuse of the same by him makes
him liable too, to a penalty of Rs.1 lakh."” '
Thus. India has an obligation to provide its people with articles of food which are
devoid of anything that 1s detrimental to their health. The Act has set standards for
food which make them fit for human consumption. The Act clearly demonstrates
that no article of food can contain any food additive or processing aid unless it 15 in
accordance with the provisions of the Act. Further, no article of food should contain
any contaminant, riata rally occurring toxic substances or toxins or hormone or heavy
metals in excess of such quantities as specified by regulation. The food should also
not contain residues of insecticides or pesticides or veterinary drugs or antibiotics,
solvent residues, pharmacological active substance and micro-biological counts in
excess of tolerance limits prescribed by the Act.
For carrving out the various responsibilities under the Act, a huge infrastruclure
with large paraphernalia has heen elaborated under the Acl. The Food Authority
must establish Scientific panels on food additives, pesticides and antibiotic residues,

1t |bid Sec 3(10} (s}
7 |bid Sec 26

" |bid. Sec 27
" bid Sec 28
% ibid Sec 32
*  |bid Sec 33
v Ibid Sec 39 - L-”ﬁ" e
|l ]
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genetically modified organisms and food, contaminants in the food chain, biological
hazards, labelling and method of sampling and analysis. Food laboratories established
by the Central or State Government are accredited by the National Accreditation
Hoard for testing and calibration laboratories and these must be recognised by the
Food Authority. The Act also mandates for a food safety audit which involves a
systematic and functionally independent examination of food safety measures adopted
by manufacturing units is made to determine whether such measures and related
results meet the objective of food safety. The Act has also constituted Scientific
committees, Central Advisory Committee, appointed Food Safety Officers, Food
Analysts, Chapter TX of the Act deals with various offences and the penalties
¢luborately.

FSSAL under the Ministry of Health and Family Welfare has been designated as the
nodal point for liaison with the CAC. One of the commonly known parameters of
Codex standards is residues of unwanted or harmful agrochemicals used in various
atages of production such as Maximum Residue Levels of Pesticides. The other one
i% the presence of unwanted microbes as was the case with Indian mangoes. The 28
member European Union temporarily banned the import of Alphonso mangoes and
four other vegetables from India on May 151 2014 owing to the contamination by
pusts such as fruit flies and other quarantine pests. The National Codex Contacl
Point has been constituted by the FSSAI for liaisoning with the CAC and to
voerdinate Codex activities in India and its most important funclion is to act as a link
hetween the Codex Secretariat, National Codex Commiltee * & Shadow Committee:™
goordinute all relevant Codex activities within India, receive all Codex final texts
regarding standards, codes of practice, guidelines and other advisory texts and
working documents of Codex sessions and ensure that these are circulated to those
soneerned. The NCC has to advise the government on the implications of various
lbod standardisations, food quality, food issues which have arisen and related to the
work undertaken by the CAC so that national economic interest 1s considered when
International standards are discussed.

Implementation fall out of the FSSA

Food regulntion anywhere in the world is a difficult and challenging task. Food
Fegulation is: expected to be a facilitator for the industry, but very often they both
el loggerheads. The FSSA is very impressive and ambitious in its object but the
#iffective implementation though may not be impossible yet is a colossal task and

it with many challenges. The following quoted incidents demonstrate the failure
f the Act,

m-"- afh i — = -

Viees of the NCC on subject matters corresponding to the Cadex Cummlttees
W e ety o consideration of technical matters. F
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wduced from Kolar district from Karnataka due to

fluoride content above the permissible limit?* but we werc oblivious of this

contamination and consumed it.
Human Rights Commission issued 8 notice

e Few countries rejected milk pre

on January 30th to
king his responsc to the complaint that 60 employees
angalore fell ill after consuming contaminated
of the media reports and issued a notice . §

@ [Karnataka Statc
Labour Commissioner see
in one of the garment factories in B
water=, The Commission ook notice
suo-moto.

@ In a crackdown on the food ad
Hyderabad raided two milk adulteration units and ap

They mixed skimmed milk powder with milk powder of in

e On March Sth 017, three children aged between 14 & 15 yrs died hours after i
consuming the food for dinne | school  The students

rata hostel ran by a residentia
died. hours after they complained linner was bitter.

ulteration, the south zone police al Charminar at
prehended two persons.
ferior qualit.”

that the sambar served during ¢

e Asmany as 14 students took ill after consuming lunch at the §(/ST student’s

hostel at Yadgiri, a place at Karnataka on 10" Narch 2017.7 These students

complained that {he contaminated waler used to cook the food had resulted in the e

incident.
@ Stale food w

as served in Rajdhani Express, 0ne of the most prestigious trains run

by our railways = The passengers complained that the food served for dinner was
<tale and that bad smell emanated from food packets. If this is the scenario in a
! state owned enterprise, one can imagine the scenario at hotels and other motels.

II - v - -

e A total of 60 students took ill after having the mid-day meals provided o them at
government higher primary school at Benakatti in Bagalkot District.” One of the
students complained that she found a lizard in the sambar, after rice and sambar

were served to them and soon the students started vomiting.

e The National Human Ri
regulator FSSAl over reports o
the prescribed limits™. In its no

_ within eight weeks from the date of receipt

\ of pesticides in fruits and vegetables and other food products have been fixed

under the Food Safety and Standards (Contamination. Toxins and Residues) {

] Regulation, 3011, Presence of pesticides residues beyond these levels in food i

e ——

ghts Commission sug-moto issued a notice 10 fond

{ pesticides being found in food items more than
tice, NHRC directed FSSAL to submit its reply
of notice. Maximum Residual Levels

——————

| i+ Dpeccan Herald, Bangalore Edition dated July 15, 2047, ‘High fluaride content:Milk exported

1 from Kolar rejected'.

1 |bid dated January 1, 201

| m .timemﬁnclia.cum.'cltnyyderab
Deccan Herald, gangalare Edition

4, 'KSHRC issues notice! Ty
ad (accessed on January 4th at around 10.00pm) i1

dated March 11, 2017

| » hid
| #  (hid dated 29th march 2017
| o7 [hid dated 15|.Q1Marr,h mF
m r_omﬁndustryrcnns-pr—ductsIfnndinhrc-nutice-tu-fssai-mer-

u  http:/ fecdng ictimes. indiatimes.
repurts-ar’q'ﬂﬂj;mes in-food-items (accessed an Ird April 2017 at around 5.20pm}
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products including food, vegetables and meat is treated as a violation of the said
regulations, which attracts penal action under the Act.

® A pregnant woman discovered a dead lizard in her French fiies at a fast food
outlet in Kolkata.” These instances are not lone instances but only a few which
saw the light of the day. many such instances go unreported owing to so many
reasons.

@ Ninety five students fell ill atter consuming midday meal, in which a lizard was
found, at Gaddikeri Government High School on December 12th 2018+

® On [4th December 2018, 12 devotees were killed and another 70 devotees fell ill
and were admitted to hospitals after consuming prasada at the temple in
Chamarajanagar,"

® The death toll rose to 15.

@ On 20/12/2018, over 100 children Fell ill atter consuming their midday meal in
separate incidents in Ballari and Bagalkot districts.” On 31-12-20/8, over 100
kids became ill after consuming food in which they had spotted a lizard,”

@ This is in continuation of the above mentioned incident, where the children living
ut the government run Balamandira, Siddapura complained that they arc used to
seeing the worse stuff in their food. Stones and worms are routinely served along
with rice and sambar.®

® On January 26th 2019, two women died after consuming temple prasada in
Chintamani in Chikkaballapur districts.™
I'ese instances are not the only incidents of fall out of FSSA. but only a few
which saw the light of the day: many such instances go unreported owing to so
Mmany reasons, All these instances go unheeded and also raise a question if state
owned enterprises are exempt from the purview of the Act. In spite of the Act
being in place for more than a decade, we are not able to prevent deaths and
injuries caused due to unsafe food. At this juncture the author is sceplical aboul
the effective implementation of the Act and has thus undertaken to study the
difficulties involved in the implementation of the Act.

Chullenges Faced in the Implementation of FSSA

® In India, food industry is of different sizes such as the organised sector, small
acnle and unorganised sectors, though the small scale sector and domestic market
In itself is quite large.

9 When health is at stake’ Deccan Herald, Bangalore Edition dated 5'h April 2047, ,
38 thio 'Lizard in midday meal, 95 students fall ill', dated 13th December 2018
1 Ihid 'Potson-laced ‘prasada * kills 12 at temple’, dated 15°h December 2018
4 " Over 100 kids ill after eating midday meal” | dated 21 st December 2018
Wl ‘Ligard in dinner:Over 100 kids ill*, dated | st January 2019
g’ What 15 on the menu? Anna sam bar, worms and stones * dated 2nd January 201
Ml | women die after eating prasada, 10 in hospital’ dated 27th January ZCIT?.F-E-; = e =
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The requisites of standards in each sector are different. The food chain is infested
with various stake holders ra nging from a small farmer to street vendors to retailers
to the big industrialists. The protocol for standardisation of food articles should
keep in mind the actual users of these standards, environment, the culture and the
present infrastructure of the country which seems 1o have been overlooked by the
legislators.

The major stumbling block for the implementation ol the Act is the population of
India which is 127.42,39,769, and is 17.25 per cent of the global population* and
accounts for a third of the world’s poor as remarked by the World Bank™ garlier
this year, When one third of the people are living below poverty line, access to
food in itself is a major challenge and the concept of *food safety’ is a far cry. The
cascading effect of poverty is illiteracy because of which not many people arc
aware of FSSA. Though, this Act was enacted in 2006, a decade ago, till today
this legislation in urban areas is very poor and nil
know about the existence of this Act only after
place in June 2015, '

consumer awareness about
among ruralites. People came (0
the Maggi noodles incident which took
The FSSA has used certain expressions without defining them because of which
confusions galore. Expressions like *Good Manufacturing Practices’, ‘Good
Hygienic Practices’ and ‘Hazard Analysis and Critical Control Point’ have not
heen defamed at all, Another glaring loophole is that the Act expressly exempts
the animal feed and standing crops or plants prior to harvesting™ from its purview.
Itis commen knowledge that pesticides, insecticides find their way into the animal
feed and dlso into the end agricultural produce. An effort to achieve food safety
must be a comprehensive endeavour. Food safety can be achieved only by initiating
reforms in agricultural practice, dairy sector and poultry farming. The expression
‘sub-standard,” is not well articulated and states that even if the food article does
not meet the standards set by this Act, the food is still not considered unsafe. If
this is the case, then there is no point in subjecting the food to test to see if they
will meet the requirement under the law,
In Europe, US and other developed countries it s mandated that only food grade
jubricants and greases are to be used in plant and machinery which manufacture,
process and pack the food, drinks, water and dairy products. Industrial lubricants
are manufactured using petroleum base oils and additives which generally have
loxic substance which might dangerously contaminate food items causing severe
health hazards. In US, 10 avoid this probable toxic contamination of food, only
food grade lubricant like NSF® approved mE are mandated by statuary bodies.

®  Jansankhya Sthirata Wosh or Hational Population stahilization Fund {MPSF} 2017

i pl.anningcammissi-:ln.nic.*.n.frepurts!genrep.frep hasim 170 Lpdf {accessed on 21 F1213014)

5 Sectiond(1) {f) FS5A

1 F55A Gection 3 (1) (Zx) sgyb-standard’, an article of food shall be deemed to be sub-standard if it
dpes not meet the specified standards but not so as 1o render the article of food unsafe,

% marional Sanitation Foundation is an independent, non-profit organization that certifies food

| seryice-equipment and ensures it is designed and constructed in a way that promotes faod safety.

+I5F is internationally recognized.
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In India no such regulations are mandated from Food Ministry and FSSAIL hence
most plants of food process industry are using toxic industrial grade lubricants.
Many smart food processing plants procure small pack of food grade lubricant to
show during inspection and audits but 99% plants are using non lood grade
lubricants which are very toxic. The industrial lubricants are not safe to use in
food processing plants because they are formulated using many toxic material
having toxic ingredient while certified food grade lubricants are formulated using
non toxic materials and also approved by third party like NSF stating that these
products are safe for food process industry,

The adoption of the international level standards® without preparing the domestic
food industry will pose challenges for effective implementation of the Act. Gradual
and steady harmonisation of domestic scenario with international regulations,
keeping national interests in mind is the need of the hour. The small and medium
scale industries may not keep track of the regulatory changes which make it
difficult for them to identify the procedural and compliance changes introduced
by the Act. In line with the popular adage ‘slow and steady wins the race’, at the
outset the government must upgrade the local set up before trying (o achieve the
higher targets as set out by the provisions of the FSSA. The gap between the
existing system and the standards set by the Act will have to be cemented just
before taking a leap. The government must realize that there is no point in setting
higher targets and not able to reach them,

Street Food hawkers in India are a major challenge in the implementation of
FSSA, who are generally unaware of food regulations and have no formal training
in food handling, They also lack support services such as good-quality water
supply, sanitary facility and waste disposal systems, which hinder their ability to
provide safe food. Although standards are specified for water to be used as an
input in the processing/preparation of food, the FSSA does not specify standards
for potable water, which is usually provided by local authorities. Thus, the food
providers have to shoulder the responsibility of ensuring that clean water is used.
even when tap water may not meet the required safety standards. This is a tall
order for small food enterprises and street food vendors.

C'osts also rise if each vendor invests in water purification systems. If such facilities
were provided to food vendors by the state authorities as it happens in Malaysia
wnd Singapore India might be more successful in ensuring that this sector also
maintains acceptable standards of hygiene and cleanliness. In a survey conducted
by the Maharashtra government health department in 2006 it was shown that up
o 20-25% of household food expenditure is incurred outside the home and some
sections of the population depend entirely on street foods. This i1s one of the
gonscquences of rapid urbanization, with millions of people having no access to
kitchen or other cooking facilities. There are millions of single workers without

41

'fﬂathri Nagar, Bengaluru-




@ Animportant CAC guidelines for food processing companies is to follow a food

@ The Tiflin suppliers who are popularly known as Dabbawalas in Mumbai®, how

families and a large floating population who move in and out of the city for
various purposes. These people largely depend on street foods for their daily
sustenance from places of work, hospitals, railway stations and bus terminals.
The food at these shanties arc generally prepared and sold under unhygienic i
conditions, with limited access to safe water, sanitary services and garbage disposal
facilities. Hence street foods pose a high risk of food poisoning due to microbial
contamination, as well as improper use of food additives. adulteration and
environmental contamination.

guality management system called Hazard Analysis and Critical Control Points
(HACCP). Most of the countries have adopted this Codex Alimentarius
Commission’s guidelines, but unfortunately in India, FSSAL has not been
successful in ensuring that all food processing industries follow this guide line.

will the same food safety laws be applied to them. [F applied, the Act will resirict
the manufacture and supply of economically priced food that serve millions of
poor consumers and office-goers every day. The Act does not differentiate between
the food products being manufactured by the agribusiness companies and the
food products being sold by street hawkers and dhabas® that dot the national
highways. “Both organised sector and unorganised sectof are required to follow
the same law with regard to specifications on ingredients, traceability and food
recall procedures which is very difficult for unorganised sector entities like street
vendors and small hawkers,”. While the general prescriptions and regulations
spelled out by the Act, meet the requirements of the agribusiness companies, the
game cannot be blindly applied to the smalltime hawkers that provide cheaper
food to the working class in the urban centres. These food vendors are the lifeline
of economically disadvantaged people in urban areas who have no access 1o
kitchen.

47 A dabbawala is a person in Mumbai, India, whose jab is carrying and delivering freshly-made food
from home in lunch-boxes to office workers. They are formiilly known as MTBSA (Mumbai Tiffin
Box Suppliers Association), but mast people refer to them as the dabbawalas. The dabbawalas
originated when India was under British rule. Since many British people who came to India did not
like the local food, a service was set up o bring lunch to their offices straight from their home.
The tO0-odd dabbas (or lunch boxes) of those days were carried around in horse-drawn trams and

delivered in the Fort area, which housed impartant affices. Today, businessmen in moderm Mumbai

use this service and have become the main customers of the dabbawalas. In fact, the 5,000

strong workforce (there are a handful of wamen] is so well-known that Prince Charles of England

paid them a visit during his recent trip to India. Seyveral academic institutions regutarly invite the

dahbawalas’ representatives for discussion, and to complement and enhance their academic i

content. At Limes, businesses find it useful ta illustrate the application of how such a system uses 27

Six Sigma principles to improve its operations. White Paper prepared by MBA Students at The

University of North Carolina’s Kenan-Flagler Business §chool, Mishesh Patel and Naveen Vedula

11tl:p'.llmurnhaidabhawala.inl1 accessed on $/2/2017 at §.00pm)

Dhaba s the name given to roadside restamants in India and Pakistan, They are situated on
highways and generally serve local cuisine. w.uxfnrdd1ctiunaries.cumfdeﬁnit-inniengﬂsha’dhaha

Ravulapti Madhavi, “I5 Food Safety Lurking in The Food Safety and 5tandards{§iﬁﬁﬂﬁ?". Supreme
1 _._:—'_'_'- B

Court Journal, [Bth May to 12th June, 008}, Vol 4 ’*”'FI
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® The other challenge is the kind of materials used for storage of food. Often food

articles are packed in plastic or polythene wrappers which may not be of food
grude. The beverages and water packing bottles have no controls which can rtlli:J It
in :»'uupug:c of tuxins into liquids and the food packed. Regulation 2.3, 14(2) '}'I1c
Ei.lrnd S:atc!}r. and Stagdlards {thii‘?iiiun and Restrictions on Sales) Rl;:gl.llﬂl.iﬂns,
.:t I, expressly prohibits the use of plastic articles in commercial establishments
for tf?e purpose of sale or serving bf food. Plastic articles of any form may be rhte1
plastic articles used in catering and cutlery, unless the plastic material conforms
to the food grade. Even today, food establishments ranging from street hawker
to [ht_‘: posh restaurants have the fancy of serving the fgmg in plu-stic h;uu a;i
p:w_!-:mg the food parcels using plastic sheet or ]::laﬁti:; containers, Fﬂfi;qt;mc:
Endnjn Canteens in Karnataka, is a state owned venture, feeds the peo I-elwnh‘
.u'ﬁuhsndised food. At these canteens, hot food is served in plastic l'.ll'lll..“w'l:l!hnl! !
f‘SSf:l'LI 's Regulations clearly demonstrate that plastic should not ke lI‘;Ed‘l.'.‘lllhﬂ'er[t:
puck!ng {IH' serving the food, as the hol food, when it comes in contact ;-.-i th plastic
prus_nct will react & release toxins and the food wi Il turn carcinogenic and wi][ rmt1
he [t for human consumption. The ‘charity should begin at home first . First, 1h.u
i.t;t;t'n: ;21;1;.& venlures/enterprises should give impetus to the guidelines stipulated

Suggestions for the Effective Im plementation of FSSA
e of the basic requirements for the effective implementation of the Act is

| Tawa ully equi 2 o E ‘
0 setup fully equipped laboratories and providing trained manpower o operate

them. All testing has to be conducted only in accredited laboratories as ai resent
not all the public sector food laboratories are accredited, FSSA] cm'n&.iqq?unérx A
;Eltp analysis study for up gradation of 50 food laboratories under the t;fe.:;_iml ‘ml;l
hhlm: government. The study indicated that there is an urgent need to uprrmdehrhe
Infrasiructure, strengthen sia ffing and training inputs & put in place mnr: reliable
lithoratory management & operational procedure. The sub-group addressed ‘LIHI
Ir: ll:f:t:'f'm'k of efficient laboratories is the backbone of any h::redihle 1'1::1:;(] Hﬂk;‘r'

lilintive. -

. T
¢ Most of the ex isting food laboratories lack infrastructure and tacilities for testing

of residues, heavy metals and microbiological parameters, *

11t is hearteni = that i i i
hearlening to note that food testing science and technology is continuously

evolving each day. The advanced and hi tech instrumentation and technigues to
detect the minute levels of adulterants and undesirable substances in food miélus
difm.-mds_ sophistication right from the beginning hke say, sampling and Julnd ling
of sampling. With the advancement of technology, g]mhul-ly the legislations deal [n;

4 £

e ~ _ - E .
Bovernment of India, Report of the Working Group an Drugs and Food Regulation for tzth year Plan

Ho 1(6)2010, Planning Commission. Mew Delhi, May 2011 at p 41
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5 with food have become more stringent than ever before and demanding the food
' indusiry to cope up with the thus set high standards as far as the quality of food 15
concerned. But lack of skilled human resource and adequate infrastructure I
circumvent this.
4. The FSSAL and its allied committees namely, scientific committees, scicntific (2
panels, the central advisory committee require very efficient and highly skilled
staff which are hard to come by.
5. Adding luel to fire is the changing scenario of food standards and their typical
rigid requirements do not reach rural India when major portion of Indian population
resides in rural India. Farmers are unaware of the unhealthy inputs that should be
avoided in the farming practice in the form of insecticide, pesticides and fertilisers, Co
as it is common knowledge that whatever goes in has to manifest in the [inal i
product, if the raw material for the food processing industries are adullerated, it Fon
is imminent danger that the end product will also be laced with adulterants. I I:""
6. Though agricultural extension services are established across the country, neither ;::I
they provide information about the prevailing national and international standards "
nor do they assist the farmers by imparting technical knowledge aboul changing ady
the cultivation practices and patterns to meet these standards.* In order to set the Alla
standards for food, the availability of true and updated data not only on consumer ahe!
related indicator but also on ingredient related indicators is crucial. the
_ 7. In one of the studies conducted by the Federation of Indian Chambers of Commerce Nl
! and Industry, the interviewed respondents strongly opined that since rehiable data e
i for the consumption of food is not available, the FSSAI should be mandated to (que
' embark on a comprehensive monitoring of data relating to the levels of food The
i additives, contaminant levels and health survey and information & data regarding Vil
| the hazards in the food industry and their source must also be collected and acted ™
! upon at once.*’ Hiy
; 8. Campaigns should be conducted by both the state and central government creating Prin
! mass awareness among the people about the need for food salety which ultimately il

results in healthy citizenry.

9. Agriculture should be prioritised which in turn will boost the food production.

| Only if there is enough supply of agricultural produce in the market, we can
contemplate sale food and not when we have hungry bellies to feed as ilisa
common scenario that poor will consume anything. As an indirect approach to
this, poverty alleviation programmes should be initiated profusely to increase the
living conditions.

10. Farmers should be encouraged to desist from the rampant and unscrupulous use

%  Shasba Pillai, 'RIGHT TO SAFE FOOD: LAWS AND REMEDIES Vol. 41, No.2, Ban.L.1.{201 2119135

! | @ FICCl, ‘Study on Implementation of Food Safety Standards Act- An Industry Perspective’. May

| 2007 available at foodsafetynews. filters. wordpress.com (accessed on 972/ EII‘:?’.I at 8, 00pm)
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of chemical fertilizers and the government should incentivise the farmers to em-
ploy organic farming.

11, Good interaction with the food industry while ensurmg compliance as well as
understanding the limitations that may exist.

12, Itis not out of place to mention about the necessity to maintain cleanliness of the
wash rooms in the eateries. These wash rooms are the breeding ground of bacteria
and .other pathogens, which can spread to even the eating place and also the
kitchen, where the food is cooked. In most of the hotels, wash rooms are not kept
clean. The authorities under the FSSA should not only look at the cleanliness in
the kitchen but should also ensure cleanliness of the washrooms,

Conclusion

Food adulteration is common in India. Even milk, consumed primarily by children,
sn’t spared. What's particularly worrying the author is, the kind ol substances
smployed to adulterate, including toxic chemicals. This shows that the trade off
between the risk of getting canght and the *reward” of huge profits is skewed heavily
i Tavour of the adullerator. The governmenl must focus on raising the risks to the
iwdulterator. One way of doing this is by hiking the penalty, including making it
analogous to attempt to murder in extreme cases. It ‘s equally important to regularly
eheck foodstuff for adulteration and ensure speedy trials. It is appalling that though
the uhject of this Act is to maintain the standards for the food and make it safe for the
human consumption, vet the same has remained a distant mirage. The death and
Injury to human beings due to contaminated or adulterated food is not a stray case,
questioning the very purpose of the Act.

The struggle of a common man to ensure sate food has become a constant litany in
vitin. The business of making food appear appealing and attractive often spoils the
quality of what we eat. To make nation healthy, every citizen must be able to buy
food that is free from contamination. Food security cannot be guaranteed merely by
providing a certain quantity of grain to each family but by ensuring that every grain
that is distributed is wholesome and nourishing and not noxious. The ideology of
fod safety is a composite one beyond merely making the grain available physically.
Ihere is no point in having a legislation which has failed to give reliefs as
eontemplated by it. The authorities established under this Act have turned out to be

only white elephants and eating up a major portion of our economic resources without
doing much.

e




Indexed with IIJIF
Impact Factor : 1.021
ISSN: 2456 . 608X

International Journal of Legal Research and Studies
An UGC Approved Online Law Journal

LEGAL REGULATION OF FOOD SAFETY AND
STANDARDS IN INDIA- CHALLENGES IN
IMPLEMENTATION

Dr. N. Sathish Gowda', Sumithra.R’
'Assistant Professor, “Research Scholar, P.G, Department of Studies and Research in Law, Bangalore
University, Bangalore
sumakaregowda@email.com”

INTRODUCTION
The meal time prayer propounds,

‘Aum annapate annasya no defyanamivasya sheshminah,

- Prapradataramtarisha urjam no dhehi dvipade chatushpade .

This means oh lord, the giver of food! May vou provide us with healthy and energy producing food, gramt
happiness to those that give food in kindness. May this food give us strength.
Food is the fundamental need of all living creatures. It is inevitable for the existence of life on earth. Food has
been defined as ‘any substance, whether processed, semi processed or raw, which is intended for human
consumption and includes water, drinks, chewing gums, and any substance which has been used in the
manufacture, preparation or treatment of food™ Food, a basic necessity of life, derives its importance from the
fact that it stimulates the appetite and supplies a varicty of ingredients that give energy (carbohydrates, fat,
dietary fiber); replace worn oul tissues, thus promoting growth {prﬁ:clrl} and help in preventing and curing
diseases. The concept of healthy cating for healthy living and longevity is not new.

THE RIGHT TO FOOD

The Right to foodis a basic Human Right derived from the ICESCR 1966, recognizing the "Right to an
adequate standard of living, including adequate food," as well as the "fundamental right o be free from
hunger”. States have the obligation to “respect, protect and fulfil"” that is, first, the state must not itsell deprive
anyaone of access to adequate food, second, it must protect everyone from being deprived of such access in any
other way and third, when anyone is in fact without adequate food, the state must proactively create an enabling
environment where people becomne self-reliant for food or, where people are unable to do so, must ensure that it
is provided, Every individual isa nghts holder, fully entitled to demand that the state perform these duties,

In India multiple regulations for Food® have been enacted at different points of time to supplement each other.
This incremental approach led to mcnh&rr.ncc and inconsistency in the food sector rcouialury scenario. The
Food Safety and Standards Act, 2006° is a statute that integrated eight different food laws®, and is a major

"'Yajurveda {Yajurveda | 1/83)

* Wehster's Millenium College Dictionary 4% edition. Wils, Dreamstach India, NewDelhi 2004

¥ lnternational Covenant on Econemic, Social and Cultural Rights

* Section 3 (j) Any substance. whether processed, partially processed or unprocessed, which is intended for human
consumption and includes primary food. genetically modified or engincered food or food containing sueh ingredients,
infant food, packaged drinking water, alcoholic drink, chewing gum and any substance including water used in food during
its manufaciure, preparation or treatment but does not include any animal feed, live animals unless they are prepared or
pracessed for placing on the market for human consumption, phmq prior to harvesting. drugs and medicinal products,
cosmetics, narcelic or psychotropic substance,

" FSSA 2006

" Prevention of Food Adulteration Act of 1954, Fruit Products Order of 1955, Meat Food Products Order of 1973,
Wegetable Qil Products (Control) Order of 1947, Edible Oils Packaging {Regulation) Order of 1988, Solvent Extracted Qil,
Dhe- Qiled Meal and Edible Flour {Control) Order of 1967, Milk and Milk Products Order of [992 and alse any order
issued under the Essential Commaoditics Act, 1935 relating to food.
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transformation that brought paradigm shift in the food regulatory scenario of the country, The food processing
industry is one of the largest sectors in India in terms of production, growth, consumption, and export. Food
processing industry is widely recognized as the 'sunrise industry’ in India and is of enormous significance for
India’s development because of the vital linkages that it promotes between the two pillars of the economy, that
is, industry and agriculture. Initiating a new era in food safety, the FSSA 2006 came into force across the
country making it at par with international standards. The Act ensures improved quality of food for the
consumers by following the general principles of Food Safety? and censures misleading claims and
advertisement by those who are in food business®

Erstwhile, the Indian food regulations comprised of various food laws that were enacted at different paints of
time under the ambit of various ministries of Government of India. Historically they were introduced to
complement and supplement each other in achieving total food safery and quality. The result was that the food
seclor in India was governed by a number of different statutes rather than a single comprehensive
enactment, Each ministry prescribed its set of rules and standards under relevant Acts and Orders, often creating
confusions and sometimes contradictory environment for the industry. In general, this rcgulatory system
resulted in lack of comprehensive, integrated food law under single regulatory authority that ensures public
health, safcty and also failed to specify quality norms for meeting the globally recognized standards. The
FSSA. 2006 came into effect, subsuming various Central Acts.

THE FOUD SAFETY AND STANDARDS ACT, 2006

Dhue to the mounting pressure from the industry and stakeholders for a single regulatory body and an integrated
madern food law, the then Prime Minister of India Sri Atal Bihari Vajpayee in 2002 constituted a task force 1o
review India’s food and agro indusiries management policy. The task force made wide-ranging
recommendations, One of the major recommendations was the consolidation of the various food laws under one
umbrella so that a single authority can supervise the effective implementation, The task force proposed setting
up a food regulatory duthority. The task force also suggested an urgent need to align Indian food standards with
international standards and that the government and industry should work tozether to ensure that India is well
represented and fully heard in international forums like Codex Alimentarius Commission®.

The Ministry of Food Processing Industrics took a keen interest and initiative in the implementation of the task
force recommendations and drafted a new Food Bill in 2002, However, farmulating a single legislation that
would replace the existing multiple laws was rather difficult and slow, cansidering the number of stakeholders
involved and the nature of India’s food processing industry, which is dominated by numerous small-scale units.
After extensive discussians and consultations, the Food Safety Standards Bill, 2005 was drafted and on January
15, 2005 was posted for public comments. The President of India signed the Bill on August 23, 2006 and was
finally enacted as, The Food Safety and Standards Act, 2006'%, The FSSA, 2006 has 12 chapters containing 101
sections and two schedules. The Act, inter alia, incorporates the salient provisions of the Prevention of Food
Adulteration Act 1954 which is now repealed and is based on international legislations, instrumentalitics and
Codex Alimentarius Commission. This Act with its three tier structure, an apex food safety and standards
authority, a central advisory committee and various scientific panels and committees lays more emphasis on
science based and participatory decisions while adopting the contemporary approach in both standard setting
and implementation.

" Section 18 of FSSA 2006

 Id, Section 24

" A body that was established in early November 1961 by the Food and Agriculture Organization of the United Nations
(FAQY, was joined by the World Health Organization (WHO) in June 1962

" Act No, 34 of 2006
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AN OVERVIEW OF THE ACT

The Act established a single reference point for all matters relating to food safety and standards, by maoving
from multi-level, multi-departmental control 1o a single line of command, The Act established the Food Safety
and Standards Authority of India (FSSAI) as an apex regulatory authority consisting of 2 Chairperson and 22
members'".

The Act prescribes general provisions for Food additives'® and processing aids are to be added only in
accordance with provisions / regulations under the Act”. Foods are not to contain any insccticides or pesticides
residues, veterinary drugs residues, antibiotic residues, solvent residues, pharmacological active substances and
micro-biological contaminants in excess of limits prescribed under the regulation'', Regulations to be made for
the manufacture, distribution or trade of any novel foods, genetically modified foods, irradiated foods, arganic
foods, foods for special dietary uses, functional foods, nutraceuticals, health supplements, proprictary foods'”,
ete. The Act provides the general administrative principles to be followed by the Central Government, State
Governments and FSSAT while implementing the provisions of this Act™ and prohibits advertisements which
are misleading or deceiving or contravenes the provisions of this Act'” and prohibits unfair trade practices'®, All
imported food articles are subject to this Act, No person shall import any unsafe or misbranded or sub-standard
food or food containing extraneous matier'”, Responsibility is imposed on the food business operator to ensure
that the articles of food satisfy the requirements of this Act at all stages of production, processing, import,
distribution and sale within the businesses under his control™. The Act also imposes certain liabilities on the
manufacturers, packers, whalesalers, distributors and sellers if an article of food fails to meet the requirements
of this Act®™, The Act compels the establishment of food recall procedures™ and also the licensing and
registration of food business™. The FSSAI and the State Food Safety Authorities are responsible for the
enforcement of this Act™. Small business operators and temporary stall holders are exempted from the license
but need to get their businesses registered with the local municipality ™. There are general provisions relating 1o
offences and penalties for failure 1o comply with the requirements of this Act. The Act makes provision for
graded penalties where offences like manufacturing, storing or selling misbranded’ or sub-standard food is
punished with a fine, and more serious offences with imprisonment™,

MaJOR CHANGES UNDER THE FSSA

One of the primary changes that FSSA has brought about is imposing the responsibility of food safety on the
manufacturer”’ for the first time, which was on the Food Inspector under the erstwhile Prevention of Food
Adulteration Act]1954 for examination and prosecution, With the introduction of the supply chain concepl under

"' Section 4 of FSSA 2006

* Id. Section 3 (k) *Food additive’ means any substance not normally consumed as a food by itself or used as atypical

ingredient of the food, whether or not it has nutritive value, the intentional addition of which to food for a technological

purpose in the manufacture, processing preparation. reatment, packing packaging........but does nol include contaminants

or substanees added o food for maintaining or improving nutritional qualities,

" 1d. Seetion 19 - '

" Il Section 21

"* I, Section 22

* Id. Section 4

"' Supra note 7 - 5

" 1. Section 24 :
" td Section 23
' 1d. Section 26 5 PV 2 f

! fd. Section 27 . .F e -

:: I, Section 28 ﬂ#?ﬁﬂ’#’*”ﬂ“ y =L
“dd, Section 31 R Sl R R
* fd. Section 29 # 13/1, 3rd G : ithi XN
* 1d. Section 31 (2) Gayathri Nagar, Bengaluiu-560 021
' fd. Section 48 to 67

* fd. Section 26
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the FSSA, the focus will not be on inspection hut on each person in the chain-sourcing, manufacturing, storing,
distributing- assessed by Food Safety Officers™. FSSA prohibits the manufacture, imporl, storage, sale or
distribution of any such article of food which is unsafe, i.e., food whose nature, substance or quality is inj uriuus
ta health. There are specific rcspuns;hllum laid down under the FSSA for the Food Business Operators™, for
ensuring the safety of food articles™. FSSA extends its jurisdiction to all persons by whom food |:|L|5|nu,'s is
carried on or owned under the definition of FBOs. The FSSA also provides for food recall procedures’
whereby an FBO is required to immediately inform the competent authorities and co-operate with them, if the
food which he has placed in the market is unsafe for the consumers,

Many customer friendly  steps have been initiated to implement FSSA like an online licensing portal and
online food import clearance system. The procedure for harmonisation of Indian food standards with those of
the Codex Standards™ has been initiated. Notified referral labs™ for purpose of food analysis have been
established. Creating awareness through mass media for various stakeholders on topics like licensing and
registration, misleading claims made by companies, misbranding, adulteration, hygienc practices and safe (ood
messages, checking the safety of the imported food presently at select ports. FSSA will go a long way in
boosting consumer confidence and giving the much needed boost to the food processing sector but the effective
implementation is fraught with plentiful challenges. India presents a unique case of vastness and complexity,
The very fact that the Act extends its jurisdiction to all persons by whom food business is carried on or owned
under the definition of FBOs is a huge base to cover. Further, “Food Business™ includes food services,
catering services, sale of food or food ingredients. Indian FBOs ranges from small time street hawkers to
swanky high street food dealers with numerous intermediaries & complex processes and it is indeed a challenge
to provide for regulatory oversight from famm to fork.

[SSUES OF FOOD SAFETY AND STANDARDS ACT
1. Multiplicity of Legislations- there were around eight sets of laws" that were regulating the food products
and food items. Aggregating all these laws under one law and effectively implementing it

2. Foods for special dietary purposes or neutraceuticals™ or functional foods or health supplements which
had floaded the food market were omitted from the purview of all laws. There was no specific law
applicable 1o them.

i Accountability- there was no concept of absolute liability unless things went wrong. Al the outset, the

food business operators were held not responsible but the food inspectors whose duty it was to inspect the
food items were responsible in case of any eventuality.
4. Concept of self regulation- instead of regulating, prevention is better than cure must be the policy of the
government by compelling the food business operator for self regulation.
Adopting a production to consumption approach to food control,
Increasing the role of consumers in decision making,
Imported foods were left out from the purview of the law as long as they satisfied the norms of the
country in which they were manufactured,

S

™ Id, Section 38
* FBO
1 Sppra note 19
o Supra note 20
** Codex Standards is a collection of internationally recognized standards, codes of practice, guidelines and other
FLCE'lmI'IfIEHiid!lﬁl'lb relating to foods, food production and fond safety and set by Codex Alimentarius Commission

" Section 43 of FSSA 2006

HSection 3 (n) Any undertaking {profit or non-profit'public or privaw) carryving cut any of the aetivities related 1o any siage
ﬂi manufacture. processing. packaging, storage, transportation. distribution, impon

SIupm note 2
" Nutraceutical is a new word, invented by Dr Stephen DeFelice in 1989, 1t is two words put together: nutritional and
pharmaceutical. Mutraceuticals are dietary supplements that are also called functional foods. Oxtord Dictionary Thesaurus
2001, Indian edition, Oxford University Press
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8 Microbialogical hazards™, pesticides residues, increased and misuse of food additives in the food.

9. Inthe event of the adulterated food in the market there was no food recall mechanism.

10, Adopting risk analysis as an essential discipline to improve food safety,

Il.  Food safety™ is an important health issue. As countries witness a growth in International food trade,
development of complex food types, processes and handling, there has been a parallel rise in the level of
awareness on different food and water bome diseases. Food safety is becoming a growing global concern
with regulatory regimes worldwide being faced with the challenge of minimizing or rather, curtailing
food safely risks. Consuming contaminated food or beverages can result in illness or death,
Approximately 5,000 deaths occur from food-borne illnesses every year. There are many preventative
measures that can be taken at home and in restaurants to avoid potentially hazardous foods,

CHALLENGES IN THE IMPLEMENTATION THE OF FSSA

L. Population of India in 2011 was 1,21.01,93 422 and accounts for a third of the world's poor as remarked by
the World Bank™ earlier this year. The proportian of people living below poverty line (BPL)" in India has
come down from 37.2 per cent in 2004-05 o 21.9 per cent in 2011-12 — 3 decline of 15.3 percent as
reported by the planning Commission™, Poverty and illiteracy have become major primary challenges in
India for food safety and standards. i is often said that the poor will consume "anything" lo mitigate their
hunger. This may or may nol be true. On one hand, survival depends mainly on access to a minimum
quantity of food, on the other hand, consumption of food which does nat meet minimum safety standards
can also jeopardize survival. Governments must take the MECEssary sieps to ensure that food guality and
safety considerations form an integral part of their food security system,

2. The adoption of the international level standards™ without preparing the domestic food industry will pose
challenges for effective implementation of the Act. The small and medium scale industries that do not keep
track of the regulatary changes will find it difficull 1o identify the procedural and compliance changes
required under the Act. First the sevemment must upgrade the local set up before trying to achicve the
higher targets as set out by the provisions of the Act, The system should be upgraded in a phased manner
before trving to take a leap. The gap between the existing system and the standards sei by the Act will have
to be cemented first. The government must realize that there is no point in setting higher targets and not
able to reach them. No point in putting the cart before the horse,

- The introduction of preventive measures at all stages of the food production and distribution chain, rather
than only inspection and rejection at the final stage. makes better economic sense. Food hasards®™ and
quality loss may occur at a variety of points in the food chain. A well structured, preventive approach that
controls production and process is the preferred method for improving food safety and quality. Potential
food hazards can be minimized along the food chain by employing good practices. Strategy for laying
emphasis on introduction of food safety preventive measures at different levels of food sector need to be
devised. The centre for the task of reaching the masses should be identified from where such message could
be spread in the country, The ideal place for such activity could be the market place, where producers and

Tad

4 Microbiological hazards include food poisoning bacteria such as Salmonella. £ coli and Bacilfus Cerens. Bacteria are
very small, visible only when examined under 3 microscope, If food poisoning bacteria are present in food, the food may
look, smell and taste normal. If such food is calen it may result in illness, such as sickness and diarthoea, and even cayse
death in some situations, http:f.r’cmksafc.dumgal.gm-.uh'FaﬂdSaF:lyRel‘rcsh-:r.-"safciy 03.htm
™ Section 3 (q) "Food safety” means assurance that food js acceptable for human consumption according o its intended
Lse
" hitp:/censusindia.gov. in/201 I-prov-resulis/indiaatglance ] accessed 21/12/2017 a1 around 7.30 am
o plannin:emnnmis*ﬁiu|:1.n[|_-.in’rep-ﬁrl5.-'genrcpw'r4:p_hasin| 1701 padf accessed on 201242017 at around §.00:m
" Anincome of less than $1 .25 per dav per head of purchasing power
** Supra note 37
* Supra note 29
" Section 3(u) *Food hazard’ means a biological, chemical ar physical agent in ar condition of food with the potential o
cause an adverse health effect
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buyers interact through sellers of food commeodities, Various activities such as involving various
stakeholders for changing emphasis from end product quality control fo preventive measures throughout the
food chain and introducing concepts like traceability need to be involved, Identification of key personnel at
the grass root level for implementing the food safety preventive measures is essential,

4. In India the streets are dotied by food hawkers who are generally unaware of food regulations and have no
training in food handling. They also Jack support services such as good-quality water supply and waste
disposal systems, which hamper their ability to provide safe food,

5. Although standards are specified for water io he used as an input in the processing/preparation of food, the
FS5A does not specify standards for potable water, which is usually provided by local authoritics. Thus, it
puts the responsibility on the food providers for ensuring that clean water is used, even when tap water does
nat meet the required safety standards, This is a tall order for small food enterprises and street food vendors.
Costs also rise if each vendor invests in water purification systems, If such facilities were provided to food
vendors, like in Malaysia and Singapore, India might be more successful in ensuring that this sector also
maintains acceptable standards of hygiene and cleanliness. In a survey conducted by the Maharashira
government health department in 2006 it was shown that up to 20-25% of household food expenditure is
incurred outside the home and some segments of the population depend entirely on street foods. This has
been one of the consequences of rapid urbanization, with millions of people having no access 1o a kitchen
or other cooking facilities, There are millions of workers without families and a large Noating population
who move in and out of the city for work, and these people largely depend upon street foods for their daily
sustenance from places af work, schools, hospitals, railway stations and bus terminals, These foods are
gencrally prepared and sold under unhygicnic conditions, with limited access to safe waler, sanitary
services or garbage disposal facilities. Hence street foods pose a high risk of food poisoning due to
microbial contamination, as well as improper use of food additives, adulteration and environmental
conlamination. ;

+6. Shortage of testing labaratories and equipment has hampered the implementation of the Act and Government
of India may also find it difficult 1o identify, recruit and then continoul ¥ train people for the aceredited
laboratories,

7. The Act also mentions certain terms like 'Faod Safety Management System'™, However, it is nat clear tfrom
the Act what these terms imply and whether the CODEX definition of such terms is to be followed.

8. Take the case of the Tiffin suppliers who are popularly known as Dabba walas in Mumbai®, how will the
same food safety laws be applied to them., Will it not restrict the manufacture and supply of food that serve
millions of poor consumers and ollice-goers every day. The Act does not make any distinction between the
food products being manufactured by the agribusiness companies and the food products being sold by striet
hawkers and dhabas* that dot the national high ways. While the general prescriptions and regulations

** Section 3 (5) *Food safety management system’ means the adaption of ‘Good Manufacturing Practices', ‘Good Hygienic
Practices' and Hazard Analysis and Critical Canirol Point' and such other practices as may be specified by regulation, for
the food business ¢

* A dabbawala is a person in Mumbai, India. whose job is carrying and delivering freshly-made food from home in lunch
boxes 1o office workers. They are formally known as MTBSA (Mumbai Tiffin Box Suppliers Association), hut most
people refer to them as the dabbawalas. The dabbawalas originated when India was under British rule. Since many Britisl
people who came to India did nat like the local food, 3 serviee was sel up to being lunch to their offices straight from their
home, The 100-0dd dabbas (or lunch boxes) of those days were carried around in horse-drawn trams and delivered in the
Fort area, which housed impanant ofTices, Today, businessmen in modern Mumbai use this service and have become the
main customers of the dabbawalas. T Facl. the 3.000-stcong workforee {there are a handful af women) i so well-known
that Prince Charles paid them a visiy during his recent trip to Indie. Several academic institutions regularly invite the
dabbawalas’ representatives for discussion. and 1o complement and enhanee their academic content. At times, businesses
fird it useful w illustrate the application of how such o svstem uses Six sigma principles to imprave its operations, WIITTT
PAPER prepared by MBA STUDENTS AT THE UNIVERSITY OF NORTI CAROLINA'S KENAN-FLAGLIR
BUSINESS SCHOOL. Nishesh Patel and Naveen Yedula hitpzfmumbaidabbawaly,in!

*" Dhaba is the name given to roadside restaurants in India and Fakisian, They are situated on highways and generally serve
local cuisine, -.vmlr-.ﬂxI"urddicﬁunaries.ccu-nfdeﬁ|1itiun-fengrishfdh:sm
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spelled out meet the requirements of the agribusiness companies, the same cannot be blindly applied 1o the
small-time hawkers that provide cheaper food 1o the working class in the urban centers.

9. Indiscreet, rampant and unscientific use of chemical fertilizers in agriculture and injecting the dairy animals

with hormones to increase its vield would find thelr way into the end product which is meant for human
consumption. The Act excludes plants prior to harvesting, standing crops and animal feed from its purview.
Any harmful input™ that could affect the safety standards of end food products is not effectively covered. Tt
is difficult for food processing industries to take the onus for ensuring that such standards are within the
acceptable levels in processed food when raw material fails to meet these standards, The Act should have
integrated agriculture and food industries. The Act should have also banned the use of some of the
insecticides and pesticides so that the same does not find its way into the raw material for food processing
industries. The government banned the use of Endo sulfan, a pesticide", afier lot of agitation by the public.
The constant exposure of people to Endosulfan has resulted in people getting crippled and facing health
hazards like severe neurological and cangenital deformities.

- Itis a terrifying challenge to tackle the huge variety of food safety- related issues in the context of the

country’s sheer size, diversity and complexily of food markets. The central government has tried 1o create
some islands of excellence in, for example, the dairy sector by launching nationwide annual food safety and
hygiene audits of dairy plants, The National Productivity Couneil is a partner in those efforts. But unless
they are transformed into a mass movement inculeating food safety coneerns and consciousness among all
sectors and the general public, a significant nationwide impact will not be felt.

. The Indian food industry is dominated by microenterprises and Home-based units who prepare food

products like condiments, traditional and ethnic food. It is thus imperative for policy prescriptions to
address these sectors before an impact on the overall food safety scenario is felt.

- The business culture and consumer participation are two Key factors which determine the success or failure

of food safety campaigns. The business culture is simply the attitude of entrepreneurs toward all
stakeholders. [deally. that culture should be characterized by the ability to welcome and adjust 1o change
and efforts should be made for putting consumer’s best interest at the top of the business agenda. An ideal
policy environment should inspire the food industry, especially the Small and Medium Enterprises scetar,
1o adopt the best possible food safety assurance practices not only 1o gain a competitive edge but also o
fulfill its social responsibility. This means that a thorough understanding of country-specific husiness
cultures is essential before launching large-scale food safety campaigns. On the whole, in diverse countries
like ours, an understanding of region/province-specific business cultures is essential.

. Food safety records are invariably poor when consumers are ill informed, unorganized, and not vocal. Mass

food safety movements are, to paraphrase the definition of democracy, for consumers, by consumers, and of
consumers. Their success can only be ensured with active consumer involvement. Most food campaigns fail
because they are excessively controlled by government functionaries with little or no involvement of
consumers or consumers’ organizations. The organization and empowerment of consumers coupled with
timely redress of grievances form an integral part of any meaningful food safety move. While consumers
have every right to expect uncompromising food safety standards at competitive prices, they must also be
ready to pay extra money. The most influential and widely quoted statement on consumer rights was from
US President John F. Kennedy in 1968, who highlighted consumers’ “right to safety, right to information,
right to choose, and right to be heard.” Consumer International defined eight basic consumer rights to:
satisfaction of basic needs; information; choose; safety; representation; redress; consumer education: and a
healthy environment. Thus consumers and consumers’ rights organizations need to be in the forefront in
exercising their right to food safety and involved in policy formulation. This is possible only when they are
vocal, well organized and present everywhere instead of only in large cities. The government must allow
representation of consumer organizations in regulatory bodics and on consultative committees so that their

** Pesticides in vegetables or antibiotics in aninal feed

[+ s I . el £ £ .

* Endosulfan is & harmlul insecticide and can cause several health hazards in human beings.
hrl!p:.-ﬁ"-.x.-xv-w:imiiamwirﬁnnmntimrlai.urg.iru'IIln:S."Eﬁi:u[_nl"_n:ndnsuil‘an.pdf'

183 | Volume 3, Issue 1, January - March 2018

e
Hri

III-""!“'-"EI:‘:J:'-[.";IJI.}-: i,l:l.':..': ’-. 3
# 1271, 3rd Cross,

..c.!',iai

“E OF LAW
ruthi Extn

Gayathri Ndgar, Bengaluru-560 02°



Indexed with IIJIF
Impact Factor : 1.021
ISBN: 2456 - 608X

International Journal of Legal Research and Studies
Ar UGC Approved Online Law Journal

views are heard and reflected in policies. The real challenge lies in accepting and honaring the rights of
consumers and educating them on those rights. Alert, organized Consumers are essential for creating a food
safety chain reaction and turning it into a mass movement. [solated legislative cfforts and export centric
initiatives may succeed at best in creating some islands of excellence, leaving the majority of the population
untouched.

4. While the professional manner in which the constitution of various comimittees is spelled out js
commendable, what is intriguing the Researcher js the lack of adequate peoples’ representation in Food
safety and Standards Authority, Only one member each from a consumer organization and agribusiness
companies have been slated to be on the Authority. This is grossly unfair. Overstu fTed by bureaucrats and
also headed by a senior bureaucrat, there is no space in the authority for the informal foad seclor,

- Bome economists have apprehended that the objectives of the Act appears o be directed at eliminating the
competition that informal food sector including the dhabas and tiffin carriers pose o the agribusiness
companies. As long as food is being sold al such cheap prices, the agribusiness companies will find it
difficult to gain a strong foothold in the Indian market. The food offered by the dhabas and the hawkers has
generally been found to be mare hygienic and fresh than what is sometimes offerad in the top hotels, where
many of the dishes that are served are usually cooked from frozen foods loaded with preservatives. It is also
important that the Act takes into consideration not only food safety but also sets up criteria for menitaring
the nutritive and human health aspects of the food products being sold. Food safety has often heen
misconstrued as nutritionally fit, If the Junk food sold through the fast food Joints was good for human
eensumption i.e., even it it conformed 1o safety standards, there is no reason thai obesity should emerge as
the biggest killer worldwide, In the United States, where junk food is a habit resulting ohesity has now
emerged as the biggest threat 1o nation's health,

b6, Unlike in the European countries, hatels, restaurants and supermarkets are not the only sources for fond
consumption in India. Home cosking is the major source of people’s daily food and therefore regulations on
industrialized and preprocessed food alone won’t do,

17, Another serious lapse is the silence on labeling of food products specifying whether they are genetically
modified or not is also in tune with the commercial interests of the multinational companies. They have
been spearheading a global casnpaign that does not provide the consumers a choice between a normal
product and a GM food - Which in reality means that the government has no objection 1o genctically
modified crops being grown and consumed by the people. But it has been shown that these GM crops and
seeds can impact food safety and health of the consumers in the [ong run.

18. The time limit for prosecution also has been fixed as the trial 1o start within a vear from the date of
commission of offence. As of now maore than one lakh cases relating to food standard offences are pending
in various courts across the country, Deadlines have been extended many times for licensing and
registration of food business operators, frustrating the very purpose of the Act.

19. Coordination between agriculture and food industry is the need of the hour as the Act exempts standing
crops from its purview™, Integrated farm to table concept should be adhered to. There is a need for greater
involvement of rural sector in food safety issues as most of the food articles for food processing industry are
sourced from rural areas,

L

CONCLUSION

Food adulteration is common in India, Even milk. consumed primarily by children, jsn't spared,
What's particularly worrying is the kind of substances used lo adulterate, including toxic chemicals. This shaws
the tradeoff between the risk of getting caught and the *reward” of huge profits is skewed heavily in favour of
the latier. The government must focus on raising the risks to the adulterator. One way of doing this is by hiking
the penalty, including making it analogous to attempt to murder in cxtreme cases. It's equally important 1o
regularly cheek foodstuft for adulieration and ensure speady trials.
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To fully realize the benefits of the Act, FSSAT needs 1o maintain total transparency in rule framing.
Involvement of industry and other stakeholders and transparent public consultation, directly or through
fepresentative bodies, during the preparation, evaluation and revision of food law is essential fir setling of
sound scientific standards.
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INTRODUCTION b
It has been propounded globally that Right to Food is a basic Human Right ':f :i
However, the obligations to protectand employ the same in the municipal sphere & ;_ t;:
are primarily domestic. in the relationships between respective states and their ¢ i
own people where the major obligations of national governments are towards i
the people living under their jurisdictions. However. if should be documented  #& r
that the international community also has obligations to respect basic human bl I_
rights and one of them is the Right to food. Hungry person in any part of the o
world is a part of the world community and he has Rights claims not only in W
relation to his own nation but also in relation to the world at large. The human o
right to adequate food will be hollow if obligations to honour this nght are "
restricted only to one’s own government or one’s own slate as the Researcher W
strongly believes that “children born into poor countries are not born into a h
poor world”. Universality can be attributed to Human rights in the real sense |
only when the international community lends a helping hand and steps into W
the shoes of the national government which has failed to fulfil its obligation W
to respect this basic right, transcending all national boundaries and does |
what needs to be done to assure the realization of those nights, Paradoxically, # .
despite there being a plethora of international instruments to strengthen the § J
E

‘Right to food’, we are not able to achieve a major breakthrough and hunger
is still dogging the socicty. There seems o he no effective mechanism in place
and no firm commitment on the part of the world comm unity with regard o
the human right to adequate food due to which cven today we find more than §
900 million people who are starving for food throughout the world, most of
them in developing countries.' This stark contrast 15 despite the Millennium §

Development Goals and Sustainable Development Goals which have vowed
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to rid the world of hunger and malnutrition by 2015 and 2030 respectively. In
this context, the Researcher legitimately believes that. may be the obligations
of the international community need to be well articulated and the same should
be implemented in true spirit with lot of fervour. In this Research paper, the
Researcher has made an attempt to study the genesis ol Right to food, its
growth both in the international and national arena, efforts of Karnataka state
to specifically enforce its obligation of ensuring Right to Food to all its people
through Indira canteens. the noncompliance of the provisions of Food Salety
and Standards Act 2006 by these canteens and suggestions [or improvements.

The right to be free from hunger and malnutrition is a fundamental human
right of every human being. The human right to live in dignity, free from
want. is itself a fundamental right, and is also essential to the realization ol all
other human rights — rights that are universal. indivisible, interconnected and
interdependent’. Universal and sustainable food security which in turn ensures
a continuous availability of food is a means (o achieve the social. economic and
human development objectives that members ol the world community agreed
upon at various world conferences in Rio, Vienna, Cairo. Copenhagen, Beijing
and Istanbul. The right to adequate food is also emphasized in the most basic
international human rights treaties. including the Universal Declaration of
Human Rights, the International Covenant on Economie, Social and Cultural
Rights and the Convention on the Rights ol the Child,

The Right to food has been essentially recognized in a wide range of human
rights instruments. In the year 1941, the US President Franklin D Roosevelt’s
“IFour Freedoms™ speech outlined one of the freedoms as “the Freedom [rom
want’ .} These freedoms were generally refined and became the basis of the
{nited Nations Charter’ and more significantly in the Universal Declaration
of Human Rights which encompassed the concemn of “freedom from want’
through inclusion of economic and social rights, particularly by recognizing

3 Tara 14 Government of budia, Law Commissiom OF Tndia, Need Toe Amcliorating the ok of the Have-nols'
Supreme Court's Judgments Repert Mo, 223 April 20049
b hapaffweww history comethis-tay-in-tistory/frankhin-d-rooseveli-speiks-ol-1our trecdnms accessed on

FHIR20LT wlwround 1 19pm %KF
47 Principal

A Amicle 103 ol the U Chinter 1943
VIVEKANANDA CO

# "1.2;'3-.- -;I'TLI E.!-.FZ:- g Viied

Gavathri Nagar, Benga

|LFRE OF LAW
-uthi E'.f.tﬂ

Auru-560 027



V{];. -1V lesue - | M SR Iﬂurl1ﬂ! of Law I E

this ight as & component ol an adequate standard of living”. The Right 10

food is a humad Right derived from the [nternational Convention on Leonomic

Social and Cultral Rights. recognizing the “Right to an adequuale standard
g adequate food' us well as the fundamental right fo be

af fiving. includil
free from hunger - SIS have the obligation to ‘respect, prolect and fulfil’

that is, first. th¢ state must not itsell deprive anyone of access 1o adequate

food: second. it must protecl everyone from being deprived of such access in

any other way: and third, when anyorie is in fact without adequate food the

state must pmilﬂli\’fl}' create an enabling environment where people become

self-reliant for food and where people are unable to do so, must ensure that

it is provided Every individual is @ Rights-holder, [ully entitled to demand
that the stale
laid extraording
sharing food 10
world is S”'\'H””m’ by foel; Do nol inli QWey any one who comes seeking

perform these duties. The ancient Indian concept of Dharma
ry emphasis on individual and social action for erowing and

abundance. 1t was realized that life arises from food and

your hospitalil which is the inviolable discipline of life”

RIGHT 10 FOOD UNDER THE INDIAN CONSTITUTION
It is only the (onstitution that plays a fundamental role in the realization of the
Right to food as it is the supremc law of the land and the source of all political
power within @ nation. The Indian Constitution does not expressly recognize
the i'und:smcnlﬂl Right to Food, A careful examination of the Preamble of the
Constitution ceveals that India is not a police state’ anymore but a welfare
state’, which strives to achieve the overall development of all its citizens and §
< based on the principles of equality of apportunity. equitable distribution -'
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of wealth. and public responsibility for those unable 1o avail themselves of
the mimimal provisions for a good life. The constitution strives to achieve
a Socialistic form of society' that tries 1o secure Social justice to all its
citizens. Article 21 though couched in negative language, confers on every
person the fundamental Right to life and personal liberty which has become
an inexhaustible source of many other rights."

Butl the Supreme Court has reiterated in several of its decisions that the
Right to Life guaranteed in Article 21 of the Constitution in its true meaning
includes the basic Right to food. clothing and shelter'”, The maiden case
concerning specifically the Right to Food that went up to the Supreme
Court in 1986 was the case of “Kishen Pattanaik v State of Orissa, PN,
Bhagwati, C) observed in this case "No one in this country can be allowed
1o suffer deprivation and exploitation particularly when social justice is the
watchword of our Constitution. [t is the bounden duty of the state eovernment
to see that everyone is provided with bare necessities ol lile and no one is
driven to a position where he is compelled (o sell his sweat and labour for a
pittance™." The justiciability of the specilic Right to Food as an integral Right

under Article2 1" had never been articulated until the Right to Food petition

1 Consttution (A2nd Amendment) Act 1976

I fhid

12 Maneka Gandba v Union O Tndia, ATR 1978 50 397

17 1989 Supp 1) 500 258 The petitioner wrote o letler o the Supreme Coort mvokimg the epestolary junsdaction,
abont the extreme poverty of the people of Kalahandi i Oresse where hundreds of people were dving due o
starvation and where several people were forced o sell their children The letter prayed that the State govermment
showld be directed (o ke immediate action in order to amehiorate this miserable condition of the people in
Kalahandi. In i judgment, the Supreme Court ook a pro-governmeni approach and dirceted ihe staide o take
macre level measures o sddress the starvation problem. This was the Tirst case specilically takme wp the saue
of starvation and [k ol food

14 I

15 “Protection of life and Personal hibey

[t 20003 SC ALEIN fn 2000, Starvatson deaths had occarned i the state of Rajasthan, desprie excess graim beimg
kept for official tmes of famine and vanouws schemes, The PUCL ] pettioned the court for enforcement of the
food sehemes and the Famine Code They grounded theiwr argeements on the Haght 1o Food, derving af from the
Raght 1o life. Ower two vears, variows intenm orders were made by the court, bot with meager implementation
by the national and stte soversmends T 2003 the courd isseed a strong udgment which founed the Hixht
1o bife was imperiled dee to the filure of the schemes. The Courd noted the parados of fond heing avanlable
pranarics but that the poor were starving and 0 relsed 0 hear argoments concerming the ann-availability
of resourees grven the sevenity of B sitvabon and ordeecd dhat @b osdvsiduals sothomd nicns ol suppsort (older
persons, widows desabled adolts) e e be ernted an Aatvaodaea Ao Yoo o cand Tor free gemn and
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filed by PUCL in *PUCL v Union of India " in 2001.

In tune with the international obligation and to pive a physical manifestation
1o the same. NFSA, 20137 was passed with the sole objective of providing for
food and nutritional security'® in human life cycle approach, by ensuring access
to adequate quantity of guality food al afTordable prices to people to live a life
with dignity. The beneficiaries of the Act being 75% of the rural population
and upto 50% of the urban population who receive subsidized food grains”
under Targeted Public Distribution System™. thus covering aboul two-thirds
of the population. Right to safe food has become a global concern because of
which United Nations Organisation is constantly endeavouring to secure this
Right globally because of which it has passed various conventions and entered
into treaties and agreements with all its menmber nations. Erstwhile, the Indian
food regulations comprised of various food laws that were enacted at different

points of time under the ambit of various Ministries of Government of India,

The Food Safety and Standards Act?l. 2006 came into effect. subsuming

various Central Acts.”

Historically they were introduced to complement and supplement gach
other in achieving total food safety and quality, with the result that the food
sector in India was governed by a number of di flerent statutes rather than a
single comprehensive enactment. FSSA was passed based on the standards

State governmenis should progressively implement e midediy meal seheme in schools

16 MNatwnal Food Security At

17 Wutritiom security 15 defined a5 sccure access Lo an appropriatcly putrtious dict (e protem, carbubdrate, fal,
vitamins, mincrals, and water) coupled with a sanitary eriromment and adeqoate lealth senvices and care, o
order to ensure a healihy and active life for all household members- Food & Agriculiural Orapnisation of Uk
as stated by Ashok Gulati, jyothi Guiral, [ Mandakumar in Mational Food Secority Bill-Claltenges and Chpiacas
in Discussion paper na 2 of Commission far Agnculiurt Costs and Price
Sehedule I- The eligible persons will be entitled 10 receive 3 kgs of foodgesing per persoi per micith at subsidised
prices of Bs, 37201 per kg fior rigeiwheat/coarse grains
reos
FR5A
Prevention of Food Adulterition Act ol [054 Frun Produecis Onder aof 1953 Ml Fosnd Treducts Order of
1973, Vegetble O Products (Conteol) Urder of 1047, Fdible Oils Packaging {Regulation) Order of 14958
Solvent Extracted Ol Tie- Onled Meal and Edible Flowr (Contralt Order of 1967, Mitk and Mk roducts Lhde
of 1902 and alse any order issued under e Fecential Commodities Act, 1933 relabmg o ool Wetuhur)
Venkateswary Rao's, “Commontacy on Foud sty and Standards Act 20067 Lt Fdion 2000 Asin b I ivase
Hy derabad
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set by the Codex Alimentarius Commission™ called Codex Standards™ I'he
Commission’s main goals are to protect the health of consumers and ensure
fair practices in the international food (rade. Food salety™ considerations
include the origins of food mcluding  the practices relating o food
labelling, food hygiene. [ood additives™ and pesticide residues. as well as
policies on biotechnology & food and guidelines for the management of
governmental import and export inspection and certification systems for
foods. In considering market to consumer practices, the usual thought is (hat
food ought to be safe in the market and the concern is safe preparation and
delivery of the food for the consumer. This includes a number of routines
that should be followed to avoid potentially severe health hazards. The tracks
within this line of thought are safety between industry and the markel and then
between the markel and the consumer.

FSSA 2006 has laid lot of emphasis on the responsibilities of the food business
operators* which is in the interest of the general public as it affects the public
health and has laid restrictions on the advertisement and prohibition as to unfair
trade practices.” The Aet hds set up Food Safety and Standards Authority ol
India® whose main task is to protect the interest of the consumers of food
by requiring the food business operators to adhere to the requirements as
stipulated by it. The Act has also tried to tackle the menace of imported food™.

13 Abody that was established in early Movember 1961 by the Food and Apnculture Orpanization of ihe United
Natioms{ FAD), was joined by the World Health Chrganmzation (WO m Jume 1962 Sumest Malik's “Handbook
of Food Adulteration & safoty Laws’ 1st Edn 2001, Eastern Book Company, | ucknow

M Codex Standards is a collection of intesnationafly reeoenized standasds, codes of practice, suidelines and other
recommendations relating to loods, food production and food satety. Food Safety and Standards Act 2006
Rules, Regulations 20011 Tih Cdition 2007, Ineraational book company, Mew Delhi

I3 Bection3(10y) FSSA Fond safely means assurance that food is acceplable for Bussan consumplion according
10 its intended wse “Food Safely amd Standards At 2006 alomg with Rules and Resulalions2001° 3rd Editon
2013, Commercial law Publishers (Imdiaipyt Lid

M 1. Section 301k Any substance not nommally consumed a5 8 food by itsell o used as atvpical ingredient of
food. whether or nod it has nuiritive value, the intentisnal addition of which 1o fand for o technolomenl [rorpse
in the manafaciure, processins preparadion, reagmen

&1 Section 26 FSSA
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The novelty of this Act lies introducing the Food recall procedures’ which
< the need of the hour taking into considerations the number of people being
affected by food adulteration even after this Act has come to play and the
recent example is that of Maggi qoodles manufactured by Nestle Company
Though this Act was enacted in 2006, more than a decade ago. consumer
awareness about this legislation is very poor and people became aware of the
existence of this Act only after the Maggi noodles incident which took place
in June 2015. Maggi noodles were withdrawn from the market as a part of
food recall procedure after the same was found Lo have contained dangerously
high levels of lead. “product recall is wiheard phenomenon in India, and
mislabelling is quite rampant in packaged foods whit N deliberately leave oul
listing chemical flavour enhancers like Monosodium Glutamate (MSG). But
public pressure is mounting o Nestle to take back the contaminated products.
There are also demands that the celebrities advertising the brand, namely
Bollywood icons Amitabh Bachchan and Madhuri Dixit, be prosecufed for
doing 0™ But the same has hit back the markets with a bang after getting
the clearance from the Mumbai High Court.™
These two major [ood laws in India are complementary to each other, the
first one dealing with the quality of food and the second one dealing with
the definite quantity of food grains entitlement & also nutritional security for
a major portion of the citizens, should have been enacted simultancously in
order to secure the basic Right of the people “the Right Lo Food" effectively.
These two major Food Laws in India intend not only to feed the burning
hungry bellies with safe food but also ensure nutritious security o its people
in the country

Our Karnataka state has gone one step further (o establish Indira Canteens |
drawing its inspiration from Amma Canteens that were established in Tamil :

fel  Section 28

“westhe Caught Tn Feod Safety Stomm I India Bips ey lorhes oo ies saritharan 201 SR04 Tl
multinationl-nestle-caught-ine eod-safeey storem-m-tndin accessed pn FUI2Z200T arownd L1 3Eam

“Wagpi noudics go back on sale in Erdia after reeall’ gy www hhe comfnewsinisiness LAT5901 5 aecessed on
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Nadu by the then Chief Minister. [ndira canteens were launched on 16" Angust
2017, an initiative to provide subsidized food to the local people through
the chain of restaurants. The canteens have been established in every ward
within the BBMP* limits and speculations are rife that shortly. the same may
be extended to head quarters of all taluks and districts. These canteens are
alleged to have been established to cater to the needs of the people who are
economically disadvantaged. The menu is different for each day in a week
& highlights the standard prices for the three meals: Rs 5 [or breakfast, and
Rs 10 each for lunch and dinner, which is very nominal. While the actual cost
of three meals works out to be Rs 37, the customer pays Rs 25 and the rest is
borne by the BBMP. Lach canteen is supposed to serve 250 people per meal.,
Though there is no bar on a person buying as many plates of tfood as possible,
the only rider is he will be issued only one token at the counter at a time. This
means, if'a person wants to buy another plate. he has to come back in queue to
stake his claim. Take outs/parcels are barred and only spot dining is allowed.
Customers are nol given bills. Currently the canteens work on a coupon system,
where couponis/tokens of different colours are given for different meals to
avoid misuse of the same by the consumers. The number of tokens per meal
is noted down by the canteen stall and handed over to BBMP for monthly
reimbursement. The system operates on a hub-and-spoke model. The food is
being cooked at the centralised kitchen and the same is being dispatched (o the
canteens in air conditioned carriers in order to maintain the quality of food.
But shortly each assembly constituency will have a kitchen where food will
be prepared, and transported to all the canteens within that constituency. Food
is served in plastic plates and drinking water is made available. Overall, nodal
officers are responsible for ensuring cleanliness and quality of food through
periodic inspections, resolving complaints etc. In addition. the canteens are
clean and are fixed with CCTV surveillance cameras to keep a vigil,

“The BBMP has come out with a mobile app for the canteen. which is
divided into four dilferent modules. Under the [irst module which is for
the citizens. the app will provide location of five i'lt_"r]If_‘.‘GT}ai'ﬂl.l'{‘HH along

——— e i
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with the menu of the day. There is also an option to rate the canteen and the
citizen can also exercise the option of filing complaints on the app” . The
capital expenditure on building kitchens and canteens, along with acquiring
equipments, is around Rs 87 crore for the entire city. Cost of building one
canteen is Rs 28.5 lakhs: building all 198 canteens in all BBMP wards
would cost around Rs 56.4 crores. The cost of building a kitchen is Rs 61
lakhs: and thus building 27% of these costs around Rs 16.4 crore. Another
Rs 14.5 crore is for equipments/ accessories for the kitchens and canteens .
The attempt and rationale behind this project is quite commendable. 1 he efforts
of the state to feed even the last person in the society. is in accordance with
‘ts commitments as enumerated under NFSA 2013, The target beneficiaries
of these canteens are supposed be weaker sections of the society. but the
Researcher was appalled to see that more than 50% of the crowd al these
canteens seemed to be unqualified to be the beneficiaries. Nowhere it is
explicitly stated that these canteens are meant only for one section ol the society
which is the real target.ic no mechanism to ensure that the services of these
canteens are reaching the target group. Though, in principle, this project IS in
mﬂmonmummﬁﬂ1mtnmcuhfsquFHhﬂwsmﬂchMfhwﬂmh-HMuwde
provisions of FSSA. Afier a video on one of the social network that was widely
circulated,” exposed the way in which utensils in the canteens were washed,
raising questions about cleanliness and hygiene, the commissioner admitted
that the video was from a canteen shot on August 17 2017 “Those were still
the initial davs. Imperfections have been terken care of ™. But, it is nol a matter
of concern for the mishap. Mishaps can happen anytime, irrespective of initial
days or final days. The Researcher wonders as to, how the authorities can take
a chance and if only mishaps can be the cye-openers for them. Why should the

htpfiwww.dece anchromicle. com/nationdeurrent-afTaies/3 107 1 Tbengaluru-whats-on-menw-click-i -on-imdira-
canteen-app himl accessed om 19122017 m arumanad 2 pim

As on today only 27 kitehens are fmcicning

bty wwnw thehindu mn|.-'|udi|.'~'."~-1"arh.'r.-'1|1-r|uliu|1.'ﬂ.-’lp-kar-mtak:},-'lmlir::-c<-||'-l¢|;n-k|l|.'l1-_-n.~ foeensl-re-283 k-
ench/anicle LATRIT? coe acoessed on 191202007 a1 arcund 2 -48pm
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authorities wait for something to happen and then clamour (o initiate suitable
measures. Health of people is something that cannot be tossed around. Siate
cannot be absolved of its duty to take utmost care and in the cvent of any
untoward ineident, the state cannol excuse itself contending that they were
initial days. They cannol treat the consumers of Indira canteens as guinea pigs.
This callous attitude of the authorities display the scant concern they have for
the consumers and is in line with the saying. “King can do no wrong” and they
must not be allowed to play ducks and drakes with people’s health. The state
should not only 1o feed the people but ensure that the food is safe.

The Researcher visited few Indira canteens to see how they operate, of course
the premises is clean but leaving lot of other things to be desired for. First
of all long queue greeted the Researcher & not many customers appeared Lo
be economically poor, food does not arrive at scheduled time. shortage ol
lood, no mechanism to weigh the food served as they are required (0 serve a
particular quantity of food. food got over much earlier than the scheduled time
because of which many had to return without food.

VIOLATION OF THE PROVISIONS OF FSSA BY INDIRA
CANTEENS

1. First of all the kitchens where the food is being cooked is not kept
open for public inspection. In fact when one of the local television
channels wanted to take the video clippings of the kitchens. they
were prevented [rom doing so and were also assaulted for not
heeding to their instructions. What puzzles the Researcher is that if
everything is in order why should the authorities hesitate (o make
it public.

2. Section 19 of the Act speaks about the use of additives or
processing aid and provides that no article of food shall contain
any food additive or processing aid unless it is in accordance with
the provisions ol the Act. Bul how to make sure of the cormpliance
of this provision by [ndira canteens.

3. Section 26(3) dealing with the responsibility of [ood business

55 4
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operators, mandates that no food business operator shall employ
any person who is suffering from infectious. contagious or
loathsome disease. But we do not know if the person handling
food conforms 1o the sanitary and hygiene requirement during the
preparation of food,

Section 26(4) states thal a bill, cash memo or invoice in respect of
the sale of any article of food given by a food business operator
is 1o be deemed to be a guarantee aboul the nature and quality of
food. But in these canteens, no bill is given only tokens are issued
which does not bear a testimony to the quality of food bought and
absolves the food business operator of all his liability if there are

any lapses as the token does not contain any statement

A Writ Petition vide No WP 39144/2017. was filed by a student of
Law in the Karnataka High Court at Bengaluru Bench, petitioning
to know if Indira Canteens have obtained licence under Section 31
of FSSA from the Food Safety and Standards Authority of India,
a statutory body established under FSSA to issue license to the
food business operators and if so, the same to be displayed in the
premises of all the canteens. The authorities stated that they have
obtained the required licence issued by the appropriate authority
under FSSA but they admitted that they have not displayed the
same in the premises and which they agreed to do shortly. But till
date nothing has been done.

SCHEDULE 4 PART II which deals with General Requirements on
Hygiene and Sanitary Practices to be followed by all Food Business
Operators applying for license entry 7 deals with Food Testing

Facilities. states that a well equipped laboratory for testing ol
food materials for physical, microbiological and chemical analysis 3

in accordance with the specification/standards  laid down under

the rules and regulations shall be in place inside the premise for 8

56

regular/ periodic testing and whenever required. But the kitchens §
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where the food is cooked, does not have laboratories attached to
it. In fact the regulations demands that whenever there is a fresh
batch of food prepared. the same is to be tested al the inhouse
laboratory for any physical, microbiological and chemical analysis
and the test report must be displayed in the prominent place in the
premises along with the date. batch number and quantity. There is
flagrant violation of even this provision.

Food is being served in plastic plates which the authoritics
contemplate to be environment [riendly. But the recent notification
by the FSSAI urges the food business operator not to pack any
hot food item in plastic covers, as the moment. hot food comes
in contact with plastic, it reacts and lurns carcinogenic. in turn
rendering the food unsuitable for human consumption. If this is

the case how can hot food be served in plastic plates.

No cash bill/memao is given for the food bought but only the tokens
are given. Due to this any person who consumes food in these
canteens and his health suflers, he cannot approach the consumer
forum espousing his cause as he does not have a bill to produce. The
Consumer Act 1986 states that when any person buys anything for
a lawful consideration renders him to be a consumer and if there
are any discrepancies in the goods bought, may ask lor damages.
Here people are buying food for lawful consideration, may be
at a subsidised price yet renders the purchaser to be a consumer
Now that he does not possess the bill he loses the Right to Judicial
Remedy which is a violation of Article 21.

When the Researcher visited one of the canteens. consumers
expressed their anguish that though they arc required to serve
300gm of rice. in reality only 200gm lands in the plate of a
consumer, the standard measurement in all these canteens being a

ladle with which the food is served. Here also. as a consumer he is

suffering from deficiency of service
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10. Utensils are manually cleaned with no automation. which makes

the Researcher apprehensive
used for serving the food.

ahout the cleanliness of the utensils

11. Regulation under the Act stipulates that every food busmess 1

operator should display a helpline number which the customers
should be able 1o contact/c
none of the [ndira canleens h

and when queried the persons at the pre

omplain in case of any irregularity. but
ave displayed the helpline number
mises pleaded ignorance

in this regard.
filtered drinking water is provided, bul the

12. At these canteens.
U5 We cannol

Researcher could not ke
is potable and fit for human consumption and
the fitness of water for

Jow the source of the same

be sure 1f the water

there is no display of board enumerating
human consumption.

SUGGESTIONS . 1

i

The Rescarcher at the outsel is glad that the stale has made an earnest elfort
{o reach the poor and needy who do not have access to kitchen as Rengaluru

i T
witnesses large footfall every d

The authorities chould carry out suita

ay and this mostly cnnsiﬁlsci‘l'!umingpupumliun. .
ble corrections in their operation to make |

;i more effective.

1. First of all. kitchens chould be kept open for public viewing, o
instil the confidence in the minds of the consumers Lhat they are
consuming food that 1s cooked hygienically.

Every canicen should have a kitchen, than cooking in 4 centralised
kitchen and transporting the same 1o the canteens. All of us are
aware ol the difficulty that we face in Bengaluru for commuting.
1f the food is prepared in the premises, the cost © { transportation,
which adds to the cosl of the logistics can be cul down in
st of the tood further and the food can be kepl

| ]

handling
turn reducing the ¢
ready at the scheduled time
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Attempt should be made to feed more people. The Researcher
witnessed (ha many people had to go hack without food as
currently only 250 people per meal are being fed.

Bill for the food bought must be issued with a guarantee eslablishing
the quality of food served. In case of any harm 10 the health of
consumers alter consuming food at these canteens, he may be able
to take a recourse to the consumer forum as Indira canteen does not
serve food free of cost and we are Lo buy the same which makes us
consumers and but not beneficiaries o fcharity worlk,

The state ought to make sure (ha Proper quantity as per the
requirement is served and not less than what is contemplated by
the project which amounts (o deficient service,

Drinking water should be made safer as majority of people in
Bengaluru suffer from water borne diseases

The state should ¢lear the ambiguity whether (hese canteens are for
everyone's use or for only one particular section of the population.
Ifit is for one segment of the society. then the awareness should be
created among the people to respect the same and not 1o indulge in
deprivation of this right of a particular section of the society,
Every canteen should display a helpline number which is toll free
o enable the consumers (o contact in case of any suggestion or
help.

Food should be served in an environment friendly and bio

degradable plates like areca nut fibre plates which in turn may give
Impetus (o rural small industries.

- The state should make sure that people who are emploved in these

canteens enjoy good health and do Mol sulter from any contagious
disease. The sovernment should conduct periodic medical check
of the food handlers /

Pri r& f
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CONCLUSION 1
Amma canteens in [amilnadu afler _
¢ only hopes that this fate will 1
unk of public money has

1 to the problem of

{ the degeneration of
ar leader. The Researche
1« well, after a he fty ch
{ the permanent solutio
¢ such measures which in the long ran &
are built with pre casl concrete |
with the picture 4%

Wwe have witnessct
the fall of 2 particul
pot befall on Tndira canteens i
Indira canteens are no
he state chould initiat
ohblem. Indira Canteens

on: the structure looks attractive
5 N0 proper foundation,

gone 1nto it
hunger. Instead.
help to fight this pr
structures with no foundati
of a leader on it. {n the same Wway.
ill conceived and superficially plann
more employment Op
develop the infrast
agriculture’ should be revit
lation and employment o more than
ive to achieve the averall development of
areas Lo urban

(his project also ha

e with a shorl sighted view. instead. the &
portunitics, carry oul more poverty 4 i
ructure and add to the capital
alised which can

half of

state should create
alleviation programimes.
assets. Our priority sectar
provide food for the entire popu
our population. The state should st
all regions SO that tl
areas in search of betier

influx of people from rural
which in turn culs down the nece
dira canteens. The state
¢ colfin, but need 0
f that “A child

were will be no
pastures. ssity of

time gap arrangements like Amma Canleens and In

strive Lo protect its people from the cradle o th
make them strong . We have a popular belie
fed by others but he has to cat on his own

pneed not
expose them and
will not grow healthy if he is beng
<o that he knows how much o cat”
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INSIGHTS ON INDIA’S FDI POLICY
CONTRIBUTIONS AND IMPLICATICNS TO THE
DEVELOPMENT OF ECONOMY

Santosh G
Asstl, Professor ol Commerce
Vivekananda College ol Law

Bangalone

Ipscatas il com

Introduction:

“mprovement i the economic condition ol the country
depends on vartous Tactors like financial condinm,
technology, labour skills and cducation system. Bt
these are not available in equal measures m all the

countrics. Hence, no country in the world is seli sulficient amd
self reliant. Therefore, most of them largely depend om oiber
nations, Most of the advanced economics with their surplus
Teserves [y 10 penetrie into the coonomies Gdeveliping &
under developed) as they are rich in above mentioned faciors,
FT2I (Foreign Direct [nvestment) plays an maportant role m
acceleratmg the groow th ol soch ceommues. FT s consaduered
50 e sonnde ol on et tramel resoiree Ton evomenti
development

At present, most of the emerging econonnes hke Indi,
Brazil. and Mexico have taken a Lot ol inthatives to attract
EDI by providing various attractive incentives, FDI is one
such sonrce which bridges the gap from opporiunity constraint

tor apportunity development and growth, In the progress of

economic development. loreign investments help to overcome
various constraints such as poverty and unemployment and
even while providing improvement in productivity from the

A6 The Managoment Accountant - April 2021

existing capacity. However FIM has both positiive & negatn
elfects on host ceonomies,

This rescarch paper clearly exhibis how the FD D
contributed for the development of Indin economy, |
comtribwrtiom 1o the Tndian GE, sector wise Tow ol D in
Inelicr, provs & con's of FOI Lo Indian ceonomy & other relev:
Factors that are direetly ossociated witl economy growth

Review of Literature

D S N Babar sind De BY Khandare, (2002), 7 Stroci
ol FIYN m India during globalvation period™ The sty
maimly tocused on changing strocture and direction of Edi
FIN clurmg zlobalusition perad.

Simele (2008 stated o therr stody that foreipn dir
imvestiment (100 policses play o magor wale an the econm
growth ot developing comntries around the world. The pa
Tighlighted the wrend of FIY in India after the seclor-w
economie reforms.

Devajit (2002) conducted the stndy o find out the impac
foreren dircel myvestments on Indian economy and conclu
that Foreipn Darect Invesiment (FEM) as a siritegic compo
of investment 15 necded by India for its sustained coono
wrowth and development through creation of johs, expan:
of existing manufaciuring industries et

Fafar, S8 Tariq & Waleed Hemdat (2006) in their sl
Fonel that FIX Aow e India has inereased oo many
i comparison o past. They alse fomd that FIY imTow
influenced the GO o the nation and both were moving
e by paawce i s Iias g posHIve e on e

Nl vy Aablotea (2004 i her stidy raed T il
tremids mnd patlerm ot PR along woath dssessmg e deterny
of FII Inflows, In her study he lound thar Indian econ
has a tremendons polential and FDI has a positive impa

D, Jashir Singh, Ms. Sumita Chadha, D Anup
Sharma(2012) n hur sllld'l. [ drru'» umduqmn
maximum glob;
by the devels
developing l.Fil 1
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Statement of the problem

It was consideTed once upon a time,
that, Indian economy was an under
developed cconomy because of the
siringent rules & regulations. After
the implementation of LPG policy &
relaxation in FDT policies, the economic
condition of the country accelerated
towards development,

Al present, most of the the advanced
ceonomies like USA, UK, JAPAN etc..
have considered that Indian economy
15 no more a developing economy, b
15 a developed one. This paper is an
alternpt to bring out the factors that have
contobuted for development, the sectors

that arc attracted towards FTM & their
contribution for economic development
of India .

Research Methodology

This study is based on the data &
information gathered from secondary
sources viz., reports published by the
GO, RB] reports relating to loreign
Mows, reports published by the
Department for Promotion of Indusiey
and Internal Tride (DPIT), economics
joumals and internet sources.

Ohjective of the study
@ Tostudy the evelution of FD in

Slapes I Il

Indian economy.

@ To study the routes of FDI
inflow,

@  Tostudy the sectors Permissible
and Prohibited under FDL

@ Tosludy the contributions{pras)
and implications{cons) of FDI
to Host and Home economies.

@  To study the year-wise FIJI
inflow and sector-wise FDI
Equity inflows {Top 35 seclors)
in [ndia.

@ To study FDI contribution
towards GOP of the economy,

] v

Industrial

Policy, 19458 FERA-1973

Falicics &
Reprolutinns

METE Act- 1969

v | vl

Incustrial Polley
1981 (LPG
Policy)

FEMA-1949%

Consolidated
Documentation

» MRTP Act,
1269;

: . This Act
myeslment was introduced
was allowed,

| i order to have

|

| = To promote

| industrializa-
tion, Torcign

nflow of for- | offened by the
cipn capitil l loreeign compi-
L prafect | mies,

the nuteenal » FERALINTY

mierest of the | o 2
ceonomy = This Act lim-

= Actions were
Litken Lo
maintamn the
ownership
anck majorily
heskelings in
[ndian hands.

ol imvestment
i foreisn
equity up 1o
4%, with
ke cheeption
of T4% for

fensive exporl
imtensive and
GO SEClor

Decisions & Amendments

= Siringon cotirod over the
rules and operation siee of
regubalions 1he arpanization.
were imposed | product pricing
regarding andd services

it the extent

technology in-

Tnitiatives taken
by the GO on
{consolidated) FIM
policy, 2020

Conzolidated FDI |
Poticy & Make in |
Indin infrintive |

| = As per industri- | = In 2000 a0l activ-
al policy 1991, | ilses were placed
1% of FII usdler auteimatic
waz allowed rote except for a
inamomatic sl negative list
rosute i 35
lgh priomity in- |
dustrics which
e ire large cap of 26%.

capital mflows |
| and advanced | &0 ZEHIS..Tu:Eu:u:nm.
| inaavative | mumcation seclor
| J3 e | capwas incrensed
| technologics. | From 49% 1o 745
| = In 19%, auto- | E i
malic approval | 7 Dlup to 58% in
route for FOI single brand a_u[uu]
was expanded, was allowed n
The sutomatic 2008,
route was » Consolidanion of
ineressed from cxisting FII regu-
35 industries to lations 1o a single
117 industraes. document enalbled
wise ol relerence.

= lwsurance and de-
fense sectors were
opened wp with a

= FIPE (Foreign
Investment Pol-
ey Bourd) was
constimuted for

| = o Pharmaceuticel | & In August 2020,

= In defense sector,

= For aviation sec-

Sector, the FDI
wits allowed up
1o 7445 under
UG route
amid heviond that
in the govemment
roite.

the Government

of India amended
Foreign Direct
[mvestment Policy,
20017 en commer-
cial coal mining
policy making 1
approved only un-
der the Crovernment
route. [n 20149, the
Central Govern-
went arwended FOL
Policy 2007, 10
perait 1008 FD
under slomatic
ekl in coal mininge |
selivilies.

[reien mvestment
was allowed wp o
49%, Up to 10085
will be permitted
througl the gov-
ernment route

tor, 100% FDI has
been allowed in
BULOIIALE Toue.

¥

I May 2020, Goy-
ermment increased
FIDI i detense
manufacturing
under the aulomatic
route from 9%, to
T4,

-

industries. processing FLI REARL0AN, iy
G it Sy CTmet amcm:llcd
{Now ) existing consolidat-
Act has heen cd FIOT policy for
"'-'E““'-'l"! l“‘ restricting oppor-
Co mipetition tnistic takeovers
Act, certain or acquisition of
Foreign Trady | Indian companies
Policies and from ncighhoring |
FERA Act Ias nations,
Been replaced | |
by FEMA | # In March 2020,
Act) | Governiment permit- |
ted non-resident
[ | | Ineliins {NHEEET w0
| aciuire up o 1
| [ | sake in Air India
—— fL\\ !_,.-f' | = | I
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1.5.1 Table indicating the vear wise FDI inflows

(Amount USS Million)

BQuiy : FDI FLOWS INTO INTHA
e L Hes investe Py
T~ FINANCIAL m-ﬂ.l'_‘:m‘-. Em::ﬂ:::;::; o | cornings Otter eupitl o oage growth over
Aulm_'r!ulle B tef P a4 Flows previous year
| Acyjuisition Raaste {im IS5 terms)
1, 200001 2339 il 1,350 279 40 :
2. 200§-02 3,04 - 191 1S Wy 6,130 [+]51 %%
. 2002-03 2574 190 1,433 438 _ 5,05 18% |
3 200304 3,197 32 1,360 T | 4a1n i) 14 %
i 20005 1320 1T 5w 1,404 360 0151 (=140 %
6, 2015-06 5,540 133 2,71 26 8,91 {5} dH %
7. 2H06-07 15,553 1 an 5828 517 12,826 {+] 155 %
L & | 200708 11373 BT 7679 ) E e
9, MR- 11,064 To2 030 T 41,873 (+h20%
b -I-I:I_ 00140 23 6l 'I_F-'I[I- K, A6 1.931 - 37.745 {=) 1D T
1 2010-11 21,376 574 11,930 658 14347 -1 08 %%
12 01112 g | 1022 £,.206 2495 16,556 (+] 34 %
i3 01213 21,828 | 1,059 '?.Eia;:;J- 1,534 34,19 -1 26%%
14, 200314 24299 | o35 8978 Lo 36046 () 5%
15, Ni4-15 o i 'i';l:‘-j.-‘:!- a7E LR 3249 45,146 _I:_FEE
16, H15-16 Ak 1, i 10453 4,034 £5 550 (=3 23%
17 e-17 43478 §1.223 12,543 1176 G220 {+]1 K%
_13__- . 2007-18 () 4 B57 R -_lE o 12542 3_‘]‘” ﬁll.g?-i_. - i+ 1.'}_"::_ |
19, 20018-12 (") --l-_-i:ﬂrl'!'i- GRS ]Jp.{l-l'.: 3274 G2 0 {+) 2%
0. | 2019-20 (T 49,977 122 14,052 8,200 73455 [+ 18%
| CUMULATIVE TOTAL 472877 Lt k7 154170 37,185 6B, 319 -,
Year wise FDI inflow
B0, D0y
- OO0 -
é 50,000
=
i 50,000
% 0,000
| —Tatel FO1 |
g ey
200, O
110 GO0
e s sz zsEEsEszocnzsSnERE
HEEBEEEEEEEEE8E825¢8
Financial year A aE R

The above table and the graph indicate the year wise FDI inflows to Indian economy from the past 20 years through FIPB's/
RBI's antomatic route, Reinvestment earnings and equity capital of unincorporated bodies. The above figures are measured

i lerms of US Dollars.

1.5.2 Table indicating the Sector-wise FDI Equity inflows (Top 35 Sectors)

Sectors

SL.No

_-\I'I‘!JJI.:I,I‘III of .I"I‘JII Inflows -

{inlh(.‘rnre]

| | SERVICES SECTOR (Finance, Banking, Insurance, Research And Development

(In USS Million)

471.730.00 B2.002 .96
Sector, 2lc.) i

2 COMPUTER 530FTWARE & ]IARDWJ'}E\E e 276.006.42 44.911.21

5 TELECOMMUNICATIONS ﬂlr )(’ﬂf 219,188.59 3727095

| 4 | TRADING Princmal | 176,004.68 27,594.95

VIVEKAMANDA COLLEGE OF LAW
i i i 171 med [TErne %4 .-':_'.I.'_E-E:.- E:'{.!'-.n B
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pose of analysis.

;ﬂt:ﬂ&ﬁﬂﬂ?ﬁcfjriit{s:’ﬁm Townships, housing, built-up infrastrusture | 123.963.97 25 662.33
AUTOMOBILE INDUSTRY 143,741.68 2421068
CHEMICALS (OTHER THAN FERTILIZERS) 0§,554.35 17,639.48
CONSTRUCTION (INFRASTRUCTURE) ACTIVITIES 108,362.52 16,846,885
. | DRUGS & PHARMACEUTICALS §7.814.31 16,500.62
7 | HOTEL & TOURISM 91,778.50 15.288.97
| j POWER #2,650.58 14 987,93
2 | METALLURGICAL INDUSTRIES  74,595.40 1340178
3 | FOOD PROCESSING INDUSTRIES h 61,811.45 9,980.75
1 | NON-CONVENTIONAL ENERGY 57,144.30 9,225.51
5 | INFORMATION & BROADCASTING (INCLUDING PRINT MEDIA) §5,361.25 9,208.14
6 | ELECTRICAL EQUIPMENTS 50,719.96 8,604.02
7 PETROLEUM & NATURAL GAS 40,;” 545 T.824.16
§ | HOSPITAL & DIAGNOSTIC CENTRES 41,154.70 6.726.93
9 | CONSULTANCY SERVICES 34,701.93 583431
0 | INDUSTRIAL MACHINERY 32,588.56 5,619.50
1 ("E'\-'lENThND GYPSUM PRU]:_)L'CTS 29.327.06 328137
2 SEATRAN '?PD RT o ; 25.482.60 4,241 .88
3 MISCEL LﬁNEUL‘: MECHANICAL & EMGINEERING INDUST RiEq 19,031 46 1.636.79
-I TEXTILES (INCLUDING DY EDPRINTED) 20,343.63 344753
5 |EDucamion 20,731.59 3,244.83
4] RUBBER GOODS I8,011.38 30807
7 FERMENTATION INIDMSTRIES 17.192.31 208345
§ |ELECTRONICS 16,192.60 279111
9 AlR '_E;RANS PORT (INCLUDING ATR FREIGHT) 17,703,782 2.751.92
0 | MINING ' 15,616.67 2,731.07
|| PRIME MOVER (OTHER THAN ELECTRICAL GENERATORS) 1313002 | 222749
2 AGRICULTURE SERVICES 11.44%.75 2.164.72
3 MEDICAL AND SURGICAL APFLIANCES 13,048.80 2.129.50
4 | RETAIL TRADING 14,161.96 212701
5 | PRINTING OF BODKS (INCLUDING LITHO PRINTING INDUSTRY | 162371 | L8715
Sector wise FDI equity inflow
5,00,00000
szmemes |
g iﬁgﬁ 1 H(inRsCrore)
2.50,000.00 -
£ i%mo
L.00,000.00 -
mpﬂgﬁ +- L I_,l:_,I,.u,.l,lm._l,lm,_l_l,l_-l;,-;,l,w B
i EgEEEa ENEGrEEpREIESINEQEENgs
Eggggﬁﬁgggﬁs55=E§=§'§§53g353§55§g§§
cEZTEE=BfEL EEiI3c2figfgESfREZ st
5Ei 8% 558 S22 922:-%28 S3°E gs3EE
HEHE N I ERE
RN E 1ii
® SECTORS 3 VIVERA]
he above table and graph indicate the sector-wise FDI equity inflow. Here the top 35 sectors have been c;:-nsdau,;mfw J‘]thear B
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Source’ Scale:

@ FEDAI {Foreign Exchange Dealers Association of India) conversion rate from rupees to US dollar applied, on the basis
of monthly average rate provided by RBI (DEFR), Mumbai.

@  From 2000-01 to 2019-20.
® 4 Figures for equity capital of unincorporated bodies are estimates (1.5.1).
@ (P) Represents the figures are provisional.

1.6 Table indicating FD] in percentage of GDP

Years GDP USS (Billion) | FDI USS (Billion) | FDI as a % of GDP
o001 48344 4,029 ' .83 '
2001-02 T siass | 613 1.19
2002-03 607.7 1 soas 0.3
2003-04 T s 4322 " 06l
00405 §20.38 6.051 0.74
200506 940.26 8961 0,95
2006-07 1909 22.826 192
| 2007-08 1216.74 34,843 286
| 2008-09 . aLE | 41873 XE
lﬂﬂg lﬂ. 1675.62 3-?-'..-_'-1-5 | 225
ll}]ﬂ'—ll , 182305 34,847 | 1.9
2011-12 - 1827 64 46,556
2012-13 1856.72 34,298 1.85
201314 039,13 16.046 177
"znl.-.-li ) 210350 = 45,148 3.15 : _:
2015-16 12048 55.559 22|
2016-17 2651.75 60.22 227
2017-18 271317 6074 128
201819 T 2754 | 62,001 216
| 2019-20(P) . 1610 | 73455 - 6

Multiple bar diagram indicating GDF and FDI (in US 8) of Indian economy for past 20 years

3500 4

3000 -

2500 -
m GOP UsS[Billion)
2000
EFDI US5(Blkan)
1500 1
1000
“1nll |
&

dﬂadop"' d’* ?i‘.&"’:?:f’ ,,,:F‘
O

@‘1 Sy

Principal
VIVEKANAND

KA COLLEGS
JF li“ '.:‘.-' r':! L|'E|HT_I: ".':_:.:!:-_ 5 g
Gayathri Nagar, Bercaiun

www.icmaiin April 2021 - The Management Accountant 71




e i il b i el e

DVER STORY

graph indizating FDI as a % of GDP
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bove table, multiple bar diagram
+ graph shows the GDP of the
economy, FDI inflow to the
iy tor the past 20 yvears and FDI
olage of total GDP of economy
s on an increasing trend.,

ce:
‘EDAL (Foreign Exchange
Jealers Association of India)
:onversion rate from rupees to
J5 dollar applied, on the basis of
nonthly average rate provided
w RBI (DEPR), Mumbai.

vlacroTrends
*: Figures are provisionals.,

ings of the study:

paper exhibits the evolution of
mndia in different stages and the
porary developments that have
zd in the economy at different
routes of FDI inflow and the
that are eligible for FI) and the
which are ineligible.

+1.5.1 and its graph represents
nds of FDI inflow into the
1y from the past 20 years. Up
ear 2008-09 the FDI flow into
MOMY Was on an increasing
Jue to economic depression in
r 2008, the flow of FII from
meed economies has decreased.
zeovery from such economic
sien, the Aow of FDI to Indian
iy 15 on an increasing trend.

1.5.2 and its graph represents

1e Management Accountant - April 2021

the quantum of FD equity inflow({in
R.s crores) o varnous scctors. Here the
service sectors{i.e Banking, Isurance,
Finance, Research and Development)
are more atiracted towards FDI equity
inflow. Cther sectors like computer
software, hardware. tele communication,
constructions, automobile industey,
hotel and tourism are alse attracting
the foreign flow ina fair measure.

Table 1.6 and its multiple bar diagram

and line graph represent the GDP of

the Indian economy, FDI inflow 1o the
economy for the past 20 vears and FII
in percentage of oial GDP. Here, the
contribution of FO towards Indian
GDP is at its best. From the past 20
vears, the trend is at its best, since
the FDI's contribution has increased
from 54,029 billion{ 20017} 1o $73.455
billion {2020 (P)}. In the year 2008-
09 FDI’s contribution to the total GDP
was arcund 3.12%, but due o economic
depression, the FD1 inflow rate was
decreased, which dircetly impacted the
GDP growth of the economy. Presently,
the average rate of contribution of FDI
to GDP s at LLE7%, which is moderate,

Conclusion:

From the above conceptual study,
I conclude that FDI is one of the
tool which has contributed lor the
development of the home and host
ceonomics. However, it carries both
advantages and disadvantages. Hence
the GOl has to undertake various

Fj.r'm... Sal

inculeate competitive policies which
are adjustable to the global enviromment
condinions recarding promoetion and
inclusion o FDI's for economic growth
of the country.
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INNOVATIVE METHODS OF TEACHING: A ROADWAY TO
QUALITY EDUCATION

Smt. Bhuvaneshwari S Kolaki *

ABSTRACT

Ancient Universities in India were known for imparting quality education.
Indian higher education system ranks 3"in the world in terms of students,
next to China and the United Nations. But in recent past, the quality of
education was lost and an attempt to improve that is in the run. In this era of
technology, education has reached its next level. The traditional way of
teaching and learning have become obsolete. Students are more attracted
towards technology than classroom teaching. To create interest in the minds
of students, teachers showld adopt new methods of effective teaching.In
order to ensure quality education, the National Assessment and
Accreditation Council (NAAC) has taken a pledge in that regard. Being a
regulatory body, NAAC has been encouraging new methods of teaching in
higher education institutions. The idea behind recognizing innovative
methods of teaching, is also toequip the teacher with present generation
needs.In view of the above, new pedagogy has 1o be adopted to bring
revolution in teaching and learning process. Hence, the present paper throw
light upon newer methods of teaching, their relevancy, adaptability andthe
Impact on stakeholders.

Keywords: different methods of teaching, relevancy, adaptability, impact.
INTRODUCTION

Countries development always depends on its three kinds of resources ie.
financial, physical and very important human, The human resources refers to
the skills, knowledge and experience of the population of a country.” Since
Vedic period, India has always been known for imparting knowledge. The
field of economy in India, has seen an excellent development with

advancement of education.” Our nation's growth relies on well-educated and

* Assistant Professor, Vivekananda College of Law, Bengalury
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skilled workforce. To build India a market of global standards, it is very
important that every child gets the benefits of quality education.” Quality
education is imperative for the altogether development of any human
being.” India's higher educational institutions have been continuously
providing corporate leaders to pioneering world over,’ Education means in
India the continuous process of teaching, learning and training of human
capital in schools and colleges.” But day by day no doubt the quality of
education has lapsed with the mushroom growth of the higher educational
institutions and universitics.’

With a view of improving quality of education National Accreditation and
Assessment Council (NAAC) was established with primary aim of Assess
and accredit. Through the assess and accreditation the NAAC ensures
institutional quality and provides an opportunity to the institutions to know
their strengths and weaknesses, internal areas of planning and resource
allocation, creates collegiality of quality and moreover encourages
institutions to initiate new and modern ways of pedagogy.

Today's students are tomorrow's leaders. Hence, to make the process of
leaning more attractive and impressive, it is pertinent to know the various
innovate methods which can be adopted in assuring the quality education
and contributing in the process of nation building.

INNOVATIVEMETHODS OF TEACHING

A teacher's job is to take a bunch of live wires and see that they are well-
grounded.

Darwin D Martin
Teachers are most arguably forms part of nation building. They will mould
the students as informed and responsible citizens. Till the beginning of 217
century, teachers turned out to be sufficient not only in terms of the numbers

Editorial, Education, smilefoundationindia,org, Last accessed on 17/7/2021

Editorial, Vol 68, No. |, Kurewlsfrerra, Nov 2009, p.4
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but also in terms of methodology of teacher training.” But the period of
educator seeming to have unlimited knowledge and one-way learner-
educator interaction has comes to an end.'To gather the lost interest, the
paradigm shift is the need of an hour from the age old traditional
methodologies.

Academic performance among students are driving better and the
educational environments are changing all over the world by the adoption of
innovative teaching methodologies.™
Some of them are discussed below:

1. Active Learning: This process of learning engages the students in

reading, writing, discussing or in solving problems. The instructional
strategies are used to involve them doing the new things and make them
to think about the things they are doing. " It encourages the students for
critical thinking, creative thinking, analyzing efc. For example law
students can be given a hypothetical problem and extracts the variety of
ways of resolving the same.

2. Group discussion: This method of teaching allows a teacher to arouse

critical thinking in the students. It also helps the teacher to demonstrate
that they appreciate contribution and provoke them to think more deeply
and come out with ideas more firmly."” Discussion facilitate student
process information rather than simply receive as it 1s. The teacher shall
have clear idea about what he/she wants from that discussion.

3. Project based Teaching: Anotherimportant mode of teaching towards

improving the gquality education is project based teaching. In this method
of pedagogy the student will work on the given topic. It is no doubt
develops the skills of research, critical approach towards the concept,

Sanjay Singh, “Teacher Education and Development in Rural India™, YVol.68, No. 1,
Kuruksherra, Nov 2019, p. 21
25 Learning Methodologies That Every 2 1st Century Education Professional Should

Know htps:dblog learnlife com2 3-methodofogies-edvcarors-shanld-know

" "R methodologies that every 217 century teacher should know™,

hitps:Swwwe realinfluencers es/en/ 201 H05/0%8-2 1st-eentury-methodologies/. Last
necessed on 2372021 at 1130 pom.
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TECHNOLOGY BASED INNOVATIVE METHODS OF
TEACHING

In the present day scenario, technology has become part and parcel of
education. Technology can facilitate the teachers to fulfill their aim of

improving student performance. Some vital one are explained below-

1. Smart Board Teaching: Smart board teaching is considered as ane of the

effective method as it helps to rejuvenate the students by showing a deeper
level of involvement and understanding. The teaching will be transformed
into more interactive and collaborative experience by using multimedia
content. Therefore, smart board classes are mandatory under NAAC for
providing quality education.'’

2. Social media Platforms: Platforms like You Tube. Moodle. Zoom,

Google Meet, Microsoft teams so on so forth are widely used tools for
sharing information and knowledge. These are known as very effective
mode of communication. According to the norms of NAAC the
college/institution website shall be updated on daily bases as to steps
taken to reach out the students who are not able to attend the classes.
During pandemic you Tube, Facebook live, on instagram many lectures
were organized by not by educational institutions but also the bar and
benches.

3. Flip Learning: This method allows the teachers to implement a

methodology or various methodologies. It allows the students to
participate in class activity more actively. Students in this method watch
online lectures, collaborate in online discussion or carry out research at
home.

“How Important Is Technology in Education? Benefits, Challenges, and Iimpact on
students”, available al hitps:/soeonlinc.american.edu/blog/technology-in-cducation,
Last accessed on 26772021, al 6.30 p. m.

“Innovative Methods of Teaching Strategies: That Will Help Every Teacher in the
Classroom”, Available at, fups:edena.com/hlag/ 2019112, innavative-methods-of
feaching-strategics-thar-will-help-everv-teacher-in-the-classroom. homi. last accessed
o 2407/2021, at 9.45 pan,
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CONCLUSIONAND SUGGESTIONS

Education regards as a national wealth essential for the nations growth and
prosperity. ' It is not sufficient on the part of government to strive to provide
only education to all but to make an effort to provide guality education to all.
The quality of education can be ensured by departing from traditional
method of teaching and adopting new methods of teaching.

The responsibility of quality check is on the University Grant Commission
which established the NA AC to perform the function of quality checker.

By making all the higher educational institutions to undergo the Assessment
and Accreditation the discipline in institutions are maintained. Every
education institution has to plan and bring out some innovative ideas in
improving the standard of teaching and learning.

SUGGESTIONS
|, Need based training is extended to teachers.

2. UGC sponsored programme like Faculty Induction Programme and
Refreshers Course shall be completed within two years of teachers
appointment.

"

3. The managements and government shall provide the basic
infrastructure to enable teacher to adopt new methods of teaching.
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DOMESTIC VIOLENCE AGAINST WOMEN IN INDIA-
AN OVERVIEW

Mr. Sadashivappa M.S & Dr. M.S. Benjamin”
ABSTRACT

Domestic violence is a Human Rights issue and impediment to growth of a
Nation. Domestic violence is widely prevalent but remained largely invisible in the
public domain. The history of suppression of Women in India is very long though
we have general legislations like Indian Penal Code-1860), Dowry prohibition
Act-1961 and other legislations did not provide remedy for issues refating to
Domestic Violence and the same has been responsible for enactment of special
legislations for protection and promotion of the status of Women. The
Protection of Women from Domestic Violence Act-2005, enacted by Parliament
in accordance with the obligation imposed under various International
Conventions and also keeping in view the rights guaranteed under Articles 13,
14, 15, 21,39, 51-Ale) and various other provisions of the Constitution of India.
The said Act defines the term Domestic Violence involves a pattern of
psychological, physical, sexual, financial and emotional abuse. Acts of Assaulf
threats, humiliation and intimidation are also considered acts of violence. This
Act provides four fold support that is residence orders, custody orders, protection

e
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orders and defendant’s money supply. Act also lays down the role and duties of
. Protection Officer’s. public officials whose role is to ensure that victims have
access to legal aid, emergency facilities, courts, shelters, rehabilitation centers
and hospitals. During the Covid-19, Pandemics, Domestic violence cases are
drastically increased due to stress, anxiety, job insecurity, financial issues, family
burden, alcoholism and other factors. The present article mainly focuses on
legislative and Constitutional development for the protection of the Women from
Domestic Violence including digital violence, inter-parental violenice, issues
relating to Notional income, agenda of sustainable development goals, U N.O,
on violence against women and role of dudiciary in order to protect the rights of
Women and Children, '

KEYWORDS: Domestic violence, Human rights violations, Sustainable
development goals

INTRODUCTION

Domestic violence is a human rights issue and serious problem for
developiment. The phenomenon of domestic viclence is widely prevalent but has
remained largely invisible in the public domain. The phenomenon of violence
against women within the family in India is complex and deeply embedded.
Women are always subject to violence not only from husbands but also from
members of the family, During the Vedic period, women enjoved a fair amount of
freedom and equality. The Vedic period can be termed as the period of feminine
glory and also of masculine sagacity and liberalism. In the post-Vedic period, the
status of women suffered a sethack when various restrictions were put on
wormen s rights and privileges. In British period the status of women drastically
changed due to western impact on the socio-cultural life of Andia. Covid-19
related lockdown made the situation even worse. During the lockdown period
women in India filed more domestic violence complaints than recorded ina
similar period in the previous years. This increase in cases of domestic viclence is
not only restricted to India but also the whole world. Women in India are usually
less privileged than men in terms of access to material resoun:é& Systernatic
discrimination and neglect towards female leads to declining sex ratio of women
compare to men. In many cases, women are lack of the social and economic
support structures that would enable them 1o eflectively resist domestic violence
or to leave abusive relationships. To mitigate this situation "The Protection of
Wornen from Domestic Violence’ Act-2005, is passed by the Parliament. This
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f legislation will act as a deterrent to the occurrences of domestic violence and
assures the families peaceful co-existence among their members. In case of
7 i domestic violence every women in a domestic relationship shall have the right to
reside in the shared household, and that she cannot be excluded or evicted from it
’ except through legal process.

Violence is an act of aggression that crosses the boundary of another person’s
autonomy and identity. Domestic violence manifests as verbal, physical or
psychological abuse often in forms that are more subtle than the violence
elsewhere in society.Violence among members of family or household: these
cases, one person dominates the will of the other person by using force or
emotional coercion, any person may be the victim of such violence but usually
wornen become the victims of such viclence. The expression domestic violenice
includes physical abuse, sexual abuse, verbal abuse, emotional abuse, digital
abuse and economic abuse. Article-l of the Declaration on the Elimination of
Violence Against Women and the Platform for Action from the Fourth World
Conference on Women, both define viclence as ‘any act of gender-based
violence that results in, or is likely to result in, physical, sexual or psychological
harm or suffering to women, including threats of such acts, coercion or arbitrary
depravation of liberty, whether occurring in public or private life.

Domestic violence defined under section 3 of the D.V Act among others,
takes in economic abuse also, The definition of economic abuse under the
explanation 1 to section 3(4) of the Act clearly and uneguivocally demonstrates
the entitlement of the agarieved person to claim maintenance from the opposite
party.’ All these factors render the issue of domestic violence very different from
other forms of violence, because of the women's weak and wilnerable position
inside their home. It also explodes the myth that women are subjected to
harassment and violence on the streets and at their workplace while the home is
the safest *heaven',”

HISTORICAL BACKGROUND OF VIOLENCE AGAINST, WOMEN

i History is the study of the past human activities, Human society is composed
of Males and Females and the society is stratified on the basis of sex, Every

1 CHOUDHARI,, Protection of Women from Domestic Violence Act-2005, Premier Publishing
Company, (2014)P-217.

2 MAMTA RAOD , Law Relating te Women and Children. Eastern publishing company, 4th
edition-2018, at-233.
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human being is born free but the Women's freedom has always been restricted jp
the name of Custom, Religion, Honor, Family welfare and Social Status. With
the development in civilization and with coming into existence institution of
marriage the subject of cruelty changed drastically and one spouse, be it male or

religion and other social evils,

In Indian society, the position and status of Women has been continuously
changing in the course of time. In Vedic pericd the position of Women was
glorious on account of freedom and equality. The great Women like Apala,
Visvara, Yamini, Gargi and Ghosa stole the lime light and became front runners
in the Society. The wife has been called the root for Prosperity, enjoyment and
Dharmain M ahabharata During the post Vedic period, the wornen had suffered
drastic hardships and restrictions as propounded by Many, The women position
was further degraded during the medieval period with invasions of India by
Alexander and the Huns, consequently, women were placed behind the veil due
to security threats, In medieval period social evils, like child Mmatriage, sati, fermale
infanticide, dowry, Devdasi and polygamy had also spread widely in the country,
Notably in the British period the position of Women had drastically changed due
to western i

propounded by Hindy Shatras held the field at that time but with the
modernization of civilization the concept went under carpet. A woman of
modern times is entitled to insist that her husband treat her with human dignity

3 Dﬂﬁﬂﬁﬂi%m_ﬁﬁ_ﬂfﬂ C_r‘iﬂlinifﬂ_,&ﬂ_hﬂ_f_a_w Publication, Second Ed-2014, p-
]
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In the Vedic period, there were high ideals of womanhood. This position
deteriorated in later Vedic civilization. A daughter began to be regarded as a
cause. All moral and social rules framed by male dominant society ignored their
ldentity, Individuality and Integrity. Evil and inhuman practices came to be
inflicted upon them in the name of custom. Such as, Sati system, Child marriage,
dowry system etc., violence against women is an obstacle to the achievement of
the objectives of equality, development and peace. Violence against women both
violates and impairs or nullifies the enjovment by women of their human rights
and fundamental freedoms.” The orthodox and conservative thinking of society
is one reason for behind considering women physically and emotionally weaker
than men. In India around two-thirds of married women are victims of domestic
abuse. Various causes lead to domestic violence in India such as, arguing with
partner, neglecting children, refuse to have sex with the partner, not cooking
properly or on-time, without informing going outside, alcoholism, neglect to take
care of family members and suspicion of sexual involvement.

LEGAL AND CONSTITUTIONAL PROVISIONS FOR THE
PROTECTION OF WOMEN

In India earlier legislations have given protection to women against torture,
cruelty and harassment under the provisions of section-498-A,” 304-B® of Indian
Penal Code-1860 and Dowry Prohibition Act-1961, Commission Sati
(Prevention) Act-1987, Immoral Traffic (Prevention) Act-1956, Indecent
Representation of Women (Prohibition) Act-1986, the Medical Termination of
Pregnancy Act-1971 and So on. The laws themselves become failure though not
fully and it becomes necessity for enacting the special legislations, such as
Protection of Women from Domestic Violence Act-2005. Chapter XXA of
Indian Penal Code-1860 inserted for punishing husband and his relatives for
subjecting a woman to cruelty.”Similarly section-113A™ and 113B" of Indian
Evidence Act-1872, provided for the burden of proof of innocence was shifted to
accused in case of abatement of suicide by married woman within seven years of

1

& PK.DAS, Protection of Women from Domestic Violence, Universal Law Publishing
Company,3rd Edition-2009, page-236

7 Section-498-A, States that If a husband or relative of husband of a woman subjects such
woman to cruelty shall be punished with imprisonment for a term which may extend to three
years and alzo liable to fine.

8  Meaning of Dowry Death and punishment thereof :

9 CRIMINAL LAW [SECOND AMENDMENT}ACT. 1983,

10 Presumption as to abatement of suicide by a marmed woman.

11 Presumption as to Dowry death,
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marriage. Under section-198A of Criminal Procedure Code-1973, Court can
take cognizance of the offence upon police report or upon complaint by partv or
wornen's parents, brother, sister etc.,

The Constitution of India is a living document, law of the land and changes
according to the needs of the society. Under the various provisions of the
Constitution women are protected. Articles 14 and 16 of the Constitution intend
to remove social and economic inequality to make equal opportunities available.
Article-14, guarantees equal treatment to persons who are equally situated.
Article-15(3) empowers the State to make special provision for the advancement
of weaker sections of the Society that is women and children. In various cases
courts have upheld the validity of special measures in legislation or executive
orders favoring women. Article-21 protects the Right to life and Personal liberty
of persons it includes right to live with human dignity it means that there shall not
be any viclence against women. Article- 39, states that State to direct its policy
towards securing that the citizen, men and women, equally have the right to an
adequate means of livelihood. 1t is the duty of every citizen of India to renounce
practices derogatory to the dignity of women. ™ Various other provisions of the
Constitution of India also provides wvarious protective measures for the

empowerment of Women.

The phenomenon of domestic viclence is widely prevalent but has remained
largely invisible in the public domain. Presently, where a woman is subjected to
cruelty by her husband or his relatives, it is an offence under sections 498-A of
the Indian Penal Code-1860. The civil law does not, however address this
phenomenon in its entirety. It is therefore, proposed to enact a law keeping in
view the rights guaranteed under Articles-14,15 and 21 of the Constitution of
India, to provide for a remedy under the civil law which is intended to protect the
occurrence of domestic violence in the Society."

The Protection of Women from Domestic Violence Act-2005 contains the
following features. It is a Comprehensive legislation it covers those women who
are or have been in a relationship with the abuser where both parties have lived
together in a shared MHousehold and are related by Consangﬁinityf marriage or

12 Article-51-Ale) of 1he CONSTITUTION OF INDIA, “to promote harmony and the spirit of
common brotherhood amongst all the people of India transcending religious, linguistic and
regional or sectional diversities; to renounce practices derogatory to the dignity of women;

13 Dr. 5.C, TRIPATHI, Women and Criminal Law, Central Law Publisher, 2nd Edition-
2014 page-138,
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through a relationship in the nature of marriage or adoption. In addition,
relationship with family members living together as a Joint family are also
included. Even those Women who are Sisters, Widows, Mothers or singly
Woman, living with the abuser are entitled to legal protection under the present
enactment.” The said act also provides right of women to secure housing,
powers of magistrate to pass protection orders, appointment of protection
officer and also expand the term domestic violence as domestic violence include
actual abuse or threat or abuse that is physical, sexual, verbal, emotional or
economic. Harassment by way of unlawful dowry demands to the woman or her
relatives would also be covered this definition.

VARIOUS INTERNATIONAL CONVENTIONS FOR THE PROTECTION
OF WOMEN AGAINST DOMESTIC VIOLENCE

The Prohibition against Sex discrimination was first articulated in the United
Nations Charter of 1945 and later reiterated in the Universal Declaration of
Human Rights-1948, which enshrines the rights and freedoms of all human
beings. The United Nations organization developed its policy on domestic
violence in -1981. Pursuant to the International Covenant on Economic, Social
and Cultural Rights, the Convention on the Elimination of All forms of
Discrimination against Women came into force. However this convention did
not in unequivocal terms include violence against women or domestic violence,
and therefore, in 1992, a Committee on Convention on the Elimination of All
forms of Discrimination against Women was promulgated in 1992. The World
Conference on Human Rights (1993) at Vienna, which was one of the main
turning points in Women's right, declared that human rights of Women and of
the gitl child are inalienable, integral and indivisible part of Universal Human
Rights. The full and equal participation of Women in Pelitical, Civil, Economic
and Cultural lift at the National, Regional and International levels, and the
eradication of all forms of discrimination on grounds of Sex are priority objectives
of the International Community. In 1993, United Nations Declaration defines
the term domestic violence as *an act of gender-based uio!epce that results in or is
likely to result in, Physical, Sexual or Mental harm or suffering to Women,
including threats of such acts, coercion or arbitrary deprivation of liberty,
whether occurring in public or in private life,” In 1995, at the Fourth World

14 Ihid
15 U.N. Declaration on the Elimination of Violence against Women, New-York, U.N-1993,
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Conference on Women in Beijing, China, the topic of domestic violence was .

taken inio account.

The Preamble to the Declaration on the Elimination of Violence against
Women states that violence against wornen constitutes a violation of the right
and fundamental freedoms of women. " Various Human Rights Conventiong
Nations Sustainable Development Goals reiterated the Gendor equality,
protection of Plane and People for future,  Further the Declaration on the
Elimination of Violence Against Women, 1993 states that; “any act of gender-
based viclence that results in or js likely to resylt in, physical, sexual or
psychological harm of suffering to women, including threats of such acts,
coercion or arbitrary deprivation of liberty, whether beeurring in public or in
private life"." There are various Conventions, conferences and declarations
.which protects the Women from violence such as Universal Declaration of
Human Rights-1948, The United Nations Convention on the Elimination of
Discrimination against Women, 1967, The United Nations Convention of the
Elimination of A Forms of Discrimination against anen,l??‘lUnited
Nations World Conference on Human Rights-1 993, Convention against Torture
and other Crue|. Inhuman o Degrading Treatment;"Punis!nnent-1984, etc.,
Thus, Internationaj and Regional human rights conferences directed the States
to take reasonable steps to prevent violence on women and ensure that victim
Was given adequate compensation,

INTER-PARENTAL vj OLENCE

The most common tvpe of domestic violence is inter-parental violence, which
refers to violerice occurring between parents. Exposure to Inter-parental violence
has a major Impact on the functioning of Children and Fami!i'és:,':l'-‘urmermore
exposure to inter-parenta) viclence is associated with higher levels of emotional,
physical and sexual abuse of children, Young people are exposed to violence
regularly in their homes and communities, Such €Xposure can cause ther
significant physical, menta] and emotional harm and affects thein adulthood, In
case of Inter-Parenta) violence within the family increases the risk of subsequent

16 General Assembly Resolution Ne;48/104 1993,
17 Article -1.03 Declaration on the Elimination of Viaolence against Wornen and the platform for
Action from the Fourth Warld Conference an Women,
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parental violence within the family leads to the perpetration of viclence in
adolescence. Parental attachment and rejection are closely related to family

conflict and parental violence.
DIGITAL FORM OF VIOLENCE

Domestic Violence includes the various forms of violence including digital
form of viclence. Many forms of online abuse have taken place during the Covid-
19, pandemic as life has shifted to Online and people spend more time on digital
devices. This abuse has impacted on the mental well-being of Victims. Online
and Social media have become new and powerful vehicles for misogynistic threat
and harassment which can result in the silencing of Women. Violence against
Women in Online Sphere may be in the form of Cyber harassment, revenge
porn and threats or rape, sexual assault or murder. In digital violence
perpetrators may be Partners or Ex-Partners, Colleagues, Schoolmates or as is
often the case, Anonymous individuals. It is a barrier to Women's participation in

public life.
WOMEN AND NOTIONAL INCOME

Man and Woman are two halves of humnanity. Neither can reach its highest
creative excellence without the cooperation of the other. The Women
contribution to the National economy by rendering service to the family is
immense and invaluable, if the family is safe the Society will be safe, ultimately it
leads to National growth. The term Domestic Violence includes economic abuse
also. The Societies attitude towards Women is also one of the cause for Domestic
Violence. Traditionally, Women are treatedas Dependent, Non-Earner, Inferior
and Burden, that is the reason they use to abuse economigally, though, She used
to work without rest and pay for the welfare of the family, because she was a
House-wife. Unpaid domestic works are done by Women without recognition
and these works cannot be computed in terms of money. The Supreme Court of
India has recognized the Notional Income of Women in LathaWadhwa, “Arun
Kumar Agarwal” and Various other cases while awarding compensation to
dependents in accident cases by considering the work of Women at Home and in
the Society by changing the name House wife as Home Maker, In the Society the
gratuitous work of Wemen is equal to her husband. State has to take steps to

18 LathaWadhwa V. State of Bihar, (2001} 8 5CC-1 97.

19 Arun Kumar Agarwal V. National Insurance Co. Ltd., (2010) 9 SCC-218. g//
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recognize her work by providing Social Security and Social Welfare Schemes, by
ensuring economic stability with a view to prevent Violence against Women

JUDICIAL APPROACH TOWARDS THE PROTECTION OF WOMEN
FROM DOMESTIC VIOLENCE

In India the Judiciary being a final interpreter of the Constitution and Highest
Judicial Authority plays an important role for the protection of Rights of the
Citizens of the Country because the Judiciary has power to issye suitabla
directions to the respective States and Central Governments for the effective
implementation of the law relating to Vulnerable Sections of the Society. Wormnan
is also considered as a Vulnerable and Weaker sections of the Seciety. Supreme
Court in its various judgments has protected the interests of the Women. There ¢
are some important cases as follows;

In Maroti lande v. Sau. Gangubai Maroti lande™, where the Court was of .
the view that depravation to the benefit of a matrimonial home amounts 1 b
economic abuse and it generates a contin uous cause of action. f

In Ritesh Ratilal Jain and others V. Sandhya RiteshJain and others’
Court has held that where the husband had left the Respondent-wife to her
parent’s house as he wanted to desert her It was the case of respondent-wife that ;
No provision was made for her maintenance and she has o source of income
therefore it was held that the act of husband amounted to economic abuse

because economic abuse is also comes under the definition of the Domestic
Violence.

In Darbar Singh V. State of Chhattisgarah® where appellant husband was
convicted under section-498-A of LP.C. since, the wife of appellant had
committed suicide due to harassment done by appellant, the incident had
occurred almost nine years back and the appellant was in the custody for one .
vear and fifty days. He also suffered agony of the trial and long pendency of the
appeal. Considering the facts and circumstances of the case it appeared that no
fruitiul purpose would be served by sending appellant back to fail. Therefore to
meet the ends of the justice the Court while upholding the conviction of the

I
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appellant under section-498-A of [.P.C. restricted the jail sentence awarded him
to the period already undergone by him besides en hancing the fine.

In V.D. Bhanot V. Savitha Bhanot™ the Apex Court upheld the Delhi High
Court view that even a Wife who had shared a Household before the Dornestic
Violence Act, came into force would be entitled to the protection of the Domestic
Violence Act. hence the Domestic Violence Act entitles the aggrieved person to
file an application under the Act, even for the acts which have been committed
prior to the commencement of Domestic Violence Act-2005.

In Preetam Singh V. State of U.P.** Court held that a wife even if she was
driven out of her matrimonial home prior to the commencement of the 2005
Act, if continues to be deprived of all or any economic or financial resources to
which she is entitled under any law or custom, is entitled to move an application
under Section-12 of the Act. The aggrieved person who had been in domestic
relationship with the respondent at any point of time even prior to coming into
force of the Act and was subjected to domestic violence, is entitled to invoke the
remedial measures provided for under the Act.

In Rupali Devi V. State of Uttar Pradesh and Others™ Supreme Court
holding the view that definition of ‘domestic violence’ in 2005 Act contemnplates
harm or injuries that endanger the health, safety, life, limb or well-being, whether
mental or physical, as well as emotional abuse. Said definition certainly has a
close connection with Section-498-A of the Penal Code, undoubtedhy,
encompass both mental as well as the physical well-being of the wife. Even the
silence of the wife may have an underlying element of an emotional distress and
mental agony. Finally Court held that the Courts at the place where the wife takes
shelter after leaving or driven away from the matrimonial home on account of
acts of cruelty committed by the husband or his relatives, wotld, dependent on
the factual situation, also have jurisdiction to entertain a complaint alleging
commission of offences under Section-498-A of the Penal Code.

Nutan Gowtham V. Prakash Gowtham™ in this case he filed a Divorce
petition which was granted ex-parte. Trial court also directed responded husband
to admit minor son to boarding school according to son was admitted in school

23 {2012)35CC 183.
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maintenance was also granted as per the court order appellant wife Permitted 4,
take custody of son during surnmer vacation of 2018 and leave him in bﬂarding ..
school once school reopens as soon was inclined to continue in boarding schog] |
the court held that child cannot be cormnpelled to admitted in particylar schoo]
against his or her wishes by giving these kind of judgment’s the supreme coypy
uphold the rights and interests of both women and children.

In Shyamial Devda and others Parimala™ Supreme Court held that the
petition Under Domestic Violence Act-2005, can be filed in a Court where
‘person aggrieved’ permanently or temporarily resides or carries on business or
is employed. Section 18 of the Domestic Violence Act relates to protection
order. In terms of section-18 of the Act, intentibn of the legislature is to provide
more protection to woman. Section-20 of the Act empowers the court to order
for monetary relief to the ‘Aggrieved party’. When acts of domestic violence
isalleged, before issuing notice, the Court has to be prima facie satisfied that
there have been instances of domestic violence. In the present case, the
respondent is residing with her parents within the territorial limits of
Metropolitan Magistrate Court, Bengaluru.in view of Section 27{1)(a) of the Act,
the Metropolitan Magistrate court, Bengaluru has the jurisdiction to entertain the
compliant and take cognizance of the offence.

In Satish Chandra Ahuja V. Sneha Ahuja™ the Supreme Court has enlarged
the scope of Matrimonial home for the purposes of the Protection of Women
from Dornestic Violence Act-2005, as wile is also entitled to claim a right to
residence in a shared household belonging to relatives of the husband.

All these decisions are related to domestic violence as mentioned earlier
judgments of the Supreme Court holding that the wife would have the right of
maintenance which would partake even if the right to residential home.

CONCLUSION

Domestic violence is not only visible but it is a part and parcel of life of wornen
in India. Violence staris with her from the day her mother conceives her
existence in the womb and since then every phase of her life, she has to fight for
her survival in this society. A woman who has been foundation stone of family
and society in general who gives birth to life, nurtures life, s%pes /|-t and
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tied to ransmitter of tradition and culture frcm_n generation to generation.l. S-hi
arding . ceubjected 1O Domestic Viclence irrespective of helr age, race, CaStE." re 1g1lm
schop] ISEEia; economic and political status. The silent sufferings of a woman is rfaal-ung
chogl ZE:' ge:S!J prey to the rmale domination which is supported by prevalen_t patr;ar_c‘t;ai
court saciety. Thus domestic viclence not only hampers wonlﬁen but also impedes 1 e
wth of the country. Therelore effective implementation of laws and edlurcatllon
¢ eradication ol suppression, women empowerment and sensitization
7 the 2 W‘Jme”;m violence issues are needed for the protection of women [rom
there D-E o Our Civilization lacks humane feeling. We are humans who are
o ?mﬁ?c?‘ntl humane. We must realize that and seek to find a new spirit. We have
= o 'm!:: c: this ideal because we are solely: occupied with thoughts of men
e !'GSi Sli of remembering that our goodness and cormnpassion should extend to all
i :;Ii:ures. The long-standing failure to protect and promote human rights and
e fundamental freedoms in the case of violence against women is a matter of
et concern to all States. It should be addressed and combat these vioclence against
e omen for the purpose of peaceful existence in a society and growth of a Nation.
T 1:0 Law. Custom, Tradition, Culture or Religious " consideration should be
| invoked 1tD excuse discrimination against Women. Developing a holistic and
e multidisciplinary approach {o the challenging task of promoting families,
communities and States that are free from violerce against Women is necessary.
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Criminal justice system in India jaces the heat because of failure in the
investigation by the investipating agencies, fatlure of the prosecution
in producing the relevant evidence and even the judiciary which fails
1o admil the evidence of exper winess. Witness in criminal justice
system is considered as the key player bur when the same withess 1rns
hosiile, the whole edifice of the case collapses. Non-corroboration
with earlier statements by the hostile witnesses is a big setback to the
criminal justice system. When witness turns hostile the prosecution
becomes helpless and fails 1w prove the puilt. The rate of acquitial
increases and diminishes the public faith in the judiciary. Hands of the
judiciary are tied and tightened as they rely only on the eye witnesses
to grear extent. Therefore, it is the need of the hour to shift the focus
from traditional pieces of evidences to forensic investigation and expert
withesses to minimize the chances of acquittal. The present paper deals
with the definition of wimess, importance of the role played by the
witnesses, the provisions relating 1o hostile witness, need for forensic
investigation and the case laws which have been proved on the basis of
Jforensic investigation,

Keywords: Witness, hostile witness, jorensic investigation, experi
witness and caye laws
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Jyothi Vishwanath and Bhuvaneshwari § Kolaki 9

Introduction

Indian criminal justice machinery functions through three important procedures
viz., investigation, prosecution and adjudication. Criminal Justice for its success mainly
depends on the ability of the investigating agency which collects the evidence of a case
and prosecuting agency which places these evidences before the judge. The investigating
agency thus stands as a doorway of the criminal justice and strengthens the foundation of
the case.'

The prosecution in criminal cases always gives away the battle because of non-
reliable. untrustworthy and important witmess who deviates from his earlier statements
and helps the hardcore criminals to escape from the purview of law, Threat, coercion and
intimidation are some of main reasons which stop the witness from adhering to his earlier
statement, Criminals have gained some sort of confidence due to poor performance of
prosecution which fails to produce the reliable evidence before the court and encourages
repetition of crimes in the society. Hence, leads to Jow rate of conviction. Efficacy of
criminal justice system in any couniry is primarily judged on the basis of the conviction raie
as it 18 the ultimate result of the combined efforts of the system.

The conviction rate in comparison to the institution of criminal case is poor all over
India. A total number of 41, 16,498 which includes 11, 40,787 old and 29, 75,711 new cases
were reported for investigation in India. Tn 20, 94,996 cases the charge sheets were filed
by the police in the year 2016 with rate of 72.9%. During the year 2017, 28, 74,811 cases
were disposed off by the police and 12, 41,443 cases were pending for the investigaiion
at the end of 2017, In the same year, a total of 1, 11, 07,472 cases were reported for the
trial. During 2016, 12, 74,348 cases were completed among those 5, 96,078 cases resulted
in conviction with rate of 46% and remaining resulted in acquittals.” The alarming rate of
acquittal of the accused persons shown above has shaken the confidence of the public on
dynamics of court room justice.

Role of Witness in Criminal Trial

To build a criminal case the evidence having quality of reliability and admissibility
in the eyes of law is essential which may either direct or subsiantiate the incident. For that

| P.Ch.Tripathy, “Prosecution System in Crimingl Justice In India-An Appraisal of the Drowbacks and
Failures™, Indian Journal of Criminology, 22(2), July (1994)
Annual Report Ministry of Home Affairs 20172018, gvailable ac hitps://mha. gov in/sites/defaultfiles/
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a2 Relevance of Hostile Witness and Forensic Investipation in Criminal Justice System: A Critical Analysis

witnesses are required’. Therefore, Jeremy Bentham says, “Witnesses are Eyes and Ears
of Justice,” In a criminal trial wimess plays an important role in ascertaining the truth of
the case.

Meaning of Witness

The word “Witness” has been defined nowhere in the Code of Criminal Procedure.
A person is a ‘witness’ who swears to tell the truth and only the truth, who is not concerned
o any party, gives proof or confirmation in an incident. The "Witness®, in Dharmashatras
is a person who himself has seen, heard or experienced the disputed matter. According o
Black’s Law Dictionary a witness is ong who sees, knows or vouches for something or one
who gives testimony, under oath or affirmation in person or by oral or written deposition
or by affidavit.®

Evidence in legal parlance consists of variety of things produced before the court
for the purpose of proving or disproving something. Evidence may be in the form of
statements, documents, photographs, maps and video tapes. Trial evidence consists even
the statement of witnesses does not matter which party has called, it also includes the
evidence received in the form of exhibits and any agreed or stipulated facts.

The Justice Mallimath Committee® in its report on Criminal Justice Reforms has
urged that the witness acts as an amicus curie in criminal trials by giving evidence in the
court of law which helps to bring out the truth. Therefore, witness always takes an oath
to speak the oruth, only the tuth and nothing but the ruth. From the above discussion it
is clear that it is the witness who helps the prosecution in bringing out the truth before the
court of law and on the basis of that the court will adjudicate and punish the culprit. But, the
wimess in India most of the times mrns hostile. Hostile Wimess now has become a menace
to Indian Criminal Justice Mechanism.

Briskem sharan Pandey, * Hostife Witnesses in Our Criminai Justice System”™, Cri. 1T 17, (2005)

I'. Ramanath Iyer, “The Law Lexicon: The Encyvclopaedic Legal & Commercial dictionary™, 1987 (2002)
The Commitiee has heen constimled m the vear 2002 by the NDA Government o report on “Reform of
Criminal Justice Svstem”, headed by former Justice. ¥V 8 Mallimath, Chairman, Karnataka and Kerala
High Courts, under the membership of 8. Vedacharya, TAS (Rewl). Amitshh Guplz, Former DGP of
Rajasthan, Prof. {Dr) N R Madhav Menon, the then VC, West Bengal University of Juridical Scicoces,
Kolkatx, TV Subha Ruo, Advocate Former Chuirman, Bar Council of India and a member Secretary,
Durga Das Gupta, Minisiry of Home Affairs,
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Jyothi Vishwanath and Bhuvaneshwari § Kolaki 93

Hostile, Adverse or Unfavorable Witness

Criminal Justice System has been criticized because of high rates of acquittals.
Drastic decrease in convictions is due o wimesses wrning hostile. Most often, witnesses
give false evidence or reiract their earlier statemenis at a later stage, which finally resulis
in acquittal of the accused.™  The word ‘Hosiile” nowhere used in Indian Evidence Act-
1972. Hostile means adverse, unfavourable or alien. In a criminal trial when a prosecution
witness is summoned to produce evidence, hie appears before the court hut does not confirm
his previous evidence/statement recorded or collected by the investigating agency. He is
called adverse witness, hostile witness or unfavourable witness.”

The Supreme Court in Sat Pal v. Delhi Administration,® has defined a hostile
wimess as “one who is not desirous of telling the truth at the instance of the party calling
him and an unfavourable wiiness is one called by the pariy o prove a particular fact,
who fails to prove such fact proves an opposite fact™. Section-154, Indian Evidence Act-
1872, enumerates as follows; Questions by party of his own witness. The court may in its
discretion, permit the person who calls witness to put any questions to him which might be
put in cross examination by the adverse party. It is hereby submirted that, when the wimess
is not willing 1o give evidence on behalf of his own party, then the opposition gets strong
reasons to disprove the charges laid on the culprit. Tt leads to acquintal.

Factors witness turning hostile

1. Frequent Adjournments of cases: Frequent adjournments of cases are a common
practice in Indian Courts. Ministry of Law and Justice for the speedy disposal of
cases wants bring National Litigation Policy to regulate the court room procedures.
Under that policy the Ministry of Law and Justice has suggested to impose costs on
the parties to the suit who seek frequent adjournments and on judicial officer who
obliges the same. According to National Judicial Data Grid®, the cases which are
pending less than two years is 3932190 in Civil Cases and 8930900 in Criminal
cases which is 46.69%.

2: Absence of witness protection programs: In India we do not have the concept
6 Supra-Nore-4, Sairam Sanarh Kumar,

7 Mahindra Nath Rai, ° Hostilite is Menace,” Cri.L1, 8 (2005)

8 AR 1975 5C 294

9 Moniworing ool which will identity, manage and reduce the pendency of cases in Indian courts. It

i 4 part of the on-going c- Cours Integraeed Mission Mode Projeer.
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of witness protection programme. But, Indian courts are emphasizing on the
victim protection programme where JJ. A K Goel and U U Lalit observed: “for
the protection of witness and in the interest of justice section 309 of the Criminal
Procedure Code has 1o be complied with by the trial courts and eye witnesses must
be examined and his statements has to be recorded under section 164 of the Cr.PC
as early as possible."

Defaults in payment of allowances: In N R Bhat Vs CBI, the Karnataka High
Court has expressed its deep concern over the witness who has been called 1o
court to give witness, J. A Chandrashekar, while hearing the case suggesied that
the witness needs to be called to court only when there is necessity. If the witness
is present in the court, the statement has to be recorded on that day only. He also
said that it is difficul for the witness to come for every hearing and at the end of
the day to know that the case is posted for the next date. The court further made
reference 1o the allowances paid to the witness under Karpataka (Payments of
Expenses of Complainis and Witnesses Attendance in Criminal Court) Rules, 1967,
has to be updated keeping in mind the present cost of living. Most of the times the
allowances will not be paid to the witness because of insufficient fund. The Single
bench suggested that principal district judge or the unit head will have to ensure 0
get release the same fund from the High Courts.

Lack of adequate facilities in courts: Another factor for the wimess turning
hostile is inadequate facilities in the court. Chief Justice Deepak Mishra also urged
that the State government has to provide essential facilities to the court for the
timely disposal of the cases. He also said that availing the basic facilities in court is
litigant's right to life. J.Madan B Lokur while hearing a suo motfo petition on the
over polluted prisons said that people cannot expect the justice by the courts which
function from the *dilapidated” structures which do not offer basic facilities such as
water, electricity and even the toilets.

Intimidation: Intimidation is a threat with any injury to his person, reputation or
property, or to the person in whom that person is interested, to do any act which he
15 legally bound 1o do, or to omir to do any act which he is legally entitled to do.
The Delhi High Court observed that due to ‘intimidation and threat” witnesses are
trning hostile in a large number of cases."

10 Doongar Singh v State of Rajastan, SC Nov 28 2017

Suprd-Note 3, Brisken sabran Pandey.
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In Tessta Setalved v. State of Gujarat’? Supreme Court has directed the lower
courts not to use strong and offensive words against the witnesses and asked to
delete such portions from the judgment of courts.

Effects of Witness Turning Hostile

In many land mark case the witnesses have rned hostile and gave adverse evidence
which indeed helped the opposition to seek the benefit of doubt in favour of their parties 1o
the crime. Best Bakery Case," In Hanuman Tekri area Baroda where the Best Bakery was
located 14 people were killed in the mob violence on March 1, 2002, The eye witness in
this case was Zehraunissa Sheikh, daughter of the bakery owner mrned hostile and allowed
all the 21 accused enjoy their acquinal.

Likewise. in Salman Khan's hif and rin case, ' the big twist in Salman Khan's
hit and run case was the deposition given hy his police bodyguard before the court that
on the day of incident Salman Khan was not driving his SUV. In his carlier statement he
actually stated that he asked the actor not to sit on the steering which can be proved to be
dangerous as he was drunk but the actor does not paid heed to the bodyguard’s words.
Hence, he declared as hostile witness by the court. Ramasrey Pandey a man from bakery
who got injured also didn't stick to his earlier statement and said thar he didn’t see the actor
in the SUV. Therefore, it is submitted that witnesses turning hostile are leading to delayed
criminal proceeding and also preventing the courts in pronouncing the punishments.

Scientific Evidence and Expert Opinion

Science plays a significant role in the detection of crime and apprehension of the
criminals. Its application to the administration of law is known as “Forensic Science.”"
Henee, Science should be used in the criminal justice administration to find reliable truth.
The very basis of the Forensic investigation is to set the law in motion and to help the
prosecution to prove the guilt beyond all reasonable doubt. Uncorroborated evidence of
a single witness was regarded as insufficient for the decision of & case, unless the witness
happened to be a person possessed of exceptional qualifications and was agreeable to both
the parties'®. In Indian criminal justice system most of the crimes till today are solved by
12 AIR 2015 SC
13 2004 CrilI 2050
14 2002w 2015

15 Som Dama Vasudeva, *The Science and the Crime”™, Crild 328 (2006)
16 Manu, 6Y-70,
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896 Relevance of Hostile Witness and Forensic Investigation in Criminal Justice System: A Critical Analysis

the age old traditional i.e. adversarial method of investigation where the guilt has two be
proved beyond all reasonable doubt which is next to impossible. Most of the culprits will be
acquitted because prosecution fails to prove the guilt. Hence, it is submitted here that there
15 an urgent need to shift from the traditional method of investigation 1o scientific method
of investigation.

Scientific Evidence: Concept and Meaning

The use of expert testimony in the court room has become a common practice.
Lawyers and other professionals demand for expert evidence by psychologists has increased
since 1980s, reflecting growing recognition that psychologists “have unique contributions
to make to judicial proceedings”."”

Scientific: According to Oxford Dictionary “Scientific’ means ‘imvolving science”,
or ‘technical.’

Evidence is defined by Andre Choo, “is the scientific information with which the
matters requiring proof in a trial are proved™.

Sec.322 (1) of the Code of Criminal Procedure-1974 defines Evidence, as “all facts
and statements which have been disclosed by enquiry and are not restricted to dispositions
recorded by the Magistrate”. According to Sec_3 of Indian Evidence Act-1872, “the primary
purpose of evidences use by the court for ascertaining truth of fact or point in issue’.

Hence, it is clear from the above definitions that evidence is technical in nature
and scientific evidence means evidence which involves a point in issue which is scientific
in nawre. Once it has been proved that evidence is technical in namre then it has to be
substantiated by expert who can define the concept in scientific way.

Expert: “An expert is one who has acquired special knowledge, skill or experience
in any science, art, trade or profession; such knowledge may have been acquired by practice,
observation or careful studies™. Secs. 45 and 47 of Indian Evidence Act -1872 deals with
expert opinion and scientific evidence,'®

Sec.45- Opinion of Expert, “When the Court has ic form an opinion upai the point
of foreign law, or science or art, or as to identi fy of handwriting or finger impression, the

17 Subhas Chandra Singh, “Expert Testimony: The Forensic Paychologisiy as Expert Wimess™, Cri.1J Jan 17
(2007)
18 Collector, Jabalpur v/s A, Y Juhangir, AIR 1971 MP 32
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opinions upon that point of persons specially skilled in such as foreign law, science or art
or in questions as to identify of hand writing or finger impressions are relevant facts, such
persons are called experts”.

Expert’s opinion is considered as relevant under the Indian Evidence Act and
valuable for success of prosecution. Opinion of medical officers as to the injury of person.
opinion about the weapon used in crime, posi-mortem examination and opinion about cause
of death, chemical examination, ballistic examination reports, fingerprint reports, eic. are
some examples of expert’s opinion, which are considered o be good piece of evidence io
make prosecution successful in the court of law.

The criminal cases in India solved with help of forensics evidences

Sushil Sharma v. The State (Delhi Administration) "

In this particular case the appellant killed his wife by firing 3 bullets on the suspicion
that, she was having an affair with some other man at their house. Afier killing his wife
he cut her hody into pieces and filled it in the bag. Thereafier, he took that body to one of
the restaurant which was owned by his friend, there his friend and accused tried o burn
the hody in tandoor. The parents of Mrs Sharma lodged the complaint where police found
after investigation that somebody s body has burnt in tandoor. They sent the remains to the
Forensic and submitted the report to the court. The DNA of deceased and her mother's was
maiched and the court found the accused guilty.

Sister Abhava murder case™

On 27 March 1992 a nun Sister Abhaya of the Knanaya Roman Catholic Church
was succumbed to death and her body was traced in well in St Pius X convent located
in Kottayam. On the day of the incident Sister Abhaya seems to be got up eatly in the
morning nearly by 4 am to prepare for her degree exams. Then she went 1o the hostel’s
kitchen o get some water from the refrigerator from where she was found missing and
later her body was lying in the well. The modern scientific investigation methods viz.,
polygraph tests; brain mapping/brain fingerprinting and Norco analysis was used (o solve
the case. Subsequently two fathers of the church were arrested. On 7Y March 2018, one
of the accused priests was acquitted by the CBI Court by saying; no substantial evidences

19 1966 Crild 3944
20 Sr. Sephy vs Union of India

"
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were found to prove the presence of the priest at time of incident. 26 years old case is siill
pending before the CBI court.

Death for pump loot and murder®

Another crucial case which was solved by adopting the scientific method of
investigation and which ended up in conviction. The Additional District Judge, Darbhanga
imposed the death penalty on Pappu Bihari and Rahul Yadav, guilty of looting the petrol
pump and murdering three persons, under sections 302, 1200B) , 396, 394, and 412 of
the Indian Penal Code and Section 27 of the Arms Act. The accused had attacked Soni
Fuel Centre at Nehra Bazaar, on July 27, 2011 and they also looted Rs 22 000, The case.
cracked through scientific investigation initiated by then senior superintendent of police
Vikas Vaibhav. The forensic teams such as fingerprint experts, ballistic expert and portrait
experts had collected evidence against the accused.

The police were successful in tracking the phone numbers of the culprits due w
that they reached them. Meanwhile the portrait team had prepared the rough skerches
of the two accused and got maiched to the phone number user. The police arrested the
accused and they confessed before the police and led the investigating team to the firearms.
The used bullets recovered from the crime scene were also marched by the ballistic team,
confirming the weapons used in the attack. The team of fingerprint experts also collected
the impressions of the duo’s fingers as well as their palms, confirming their involvement in
the attack at the petrol pump in Nehra Bazaar. .

In Santosh Kumar Singh v, State,™ 25 years old, law student was raped and found
dead in her residence at Delhi on 23 January 1996. The prime suspect was Santosh Singh
who was her senior in the college. The Trial Court had acquitted the accused on the ground
that the vaginal swabs and slides and the blood sample of the accused were ampered with
and relied upon some text books for this purpose and denied to accept the DNA report
given by the laboratory. The High Court and the Supreme Court allowing the appeal held
that there was no reliable evidence for suggesting that the sample had been tampered with,
and even criticized the tial Court for relying on text books which were not put 1o the
expert. The Supreme Court and the High Courts are of the opinion that the DNA report
cannot be doubted and must be accepted as scientifically accurate as DNA finger printing
is an exact science,

21 Jitendra Kumar Shrivastava, “Death for pump loor & murder-Call details trap accused”, hips:/aww,
telegraphindia. cond/1130417/jsp/bihar/story_18791809 jsp, Last accessed on 9/8/2017, 1 1.30p
22 (2070)9 SCC 747
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Recently the same position regarding the value of the DNA profiling has been
reiterated in Dharam Deo Yadav v State of U.P¥, wherein, modern forensic technigues
for criminal investigations such as DNA profiling have been lauded. because of reliable
witnesses failing to give testimony, or wrning hostile due to intimidation. Though it is
conceded that the DNA testing may in a particular case not be cent percent accurate. as that
would depend on the quality of the analysis and whether the sample collected was kept free
from contamination,

Hence, it is hereby submitted that judiciary also relies on the scientific evidences
submitted by the police and prosecution. Therefore, it is necessary for the police to trace
the evidence by means of forensic team and send to the forensic lab where the examination
will be done and report will be submitted

Conclusion and Suggestions

Hence, it is hereby submitied that the practice of hostile witness is curse on Indian
Criminal Justice System. Conviction is mere 4 day dream in many crimes because the
witnesses rns hostile. The witnesses rarely come forward in India. to give evidence as
they face a lot of problems. They are not treated properly and they will be subjected to
humiliation by asking irrelevant questions by the opposite lawyer. The basic facilities were
not provided by the State in protecting the witnesses. Most of the times in serious crimes
witnesses are threatened by the accused that will be released on the bail. The long delays
in prosecution cases are ancther major setback to criminal justice administration in India.
Therefore, rate of conviction is low in India. There is a need to create the fear in the minds
of the criminals by convicting them with severe punishment, This can be made possible by
the house of justice only by relving on the forensic evidences collected by the investigating
officer.

Suggestions

» There is need for establishing more mobile forensic units.

e The crime scene has to be protected by the intrusion of the public.

o The evidences collected must be sealed, properly handled and without much delay sent
to the forensic lab for the examination,

e The expert must be called to substantiate the report submitted by him.

23 (2014) 5 SCC 509
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